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FOREWORD

_The Citizens® Commission on Civil Riﬁhts is a bipartisan group
of former officials who have served in the federal government in
positions with responsibility for equal opportunity. It was
established in 1982 to monitor the policies and practices of the
federal government and to seek ways to accelerate progress in
the area of civil rights.

The Commission gratefully acknowledy,2s the support of the
Ford Foundation for this study.
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CHAPTER | Introduction

During the 1980s, the thrust and direction of na-
tional civil rights policy has been the subject of
an ongoing debate, conducted in many forums, in-
cluding the courts, the halls of Congress and ex-
ecutive agencies, scholarly journals, and the
media.

Almost from the advent of the Reagan presidency
in 1981, advocates of strong civil rights enforce-
ment criticized the Civil Rights Division of the
Department of Justice, the Equal Employment
Opportunity Commission, the Departments of
Education and Labor and other agencies, for
failures to enforce laws guaranteeing equality of
opportunity. These advocates charged the ad-
ministration with ignoring or distaining stctutes
enacted by Congress and legal principles estab
lished by courts over many decades to implement
the equality guarantee of the Fourteenth Amend-
ment of the Constitution of the United States.

Prominent representatives of the administration,
the Department of Justice and other agencies
repeatedly and forcefully denied those accusa-
tions, but they readily conceded soon after taking
office that they planned to make major pol‘cy
changes in civil rights. Many of those officials
also contended that their most ardent critics--
which included some of thc nation’s preeminent
civil rights organizations--had “lost touch” with
their constituencies and that their policies had be-
come counterproductive.

In four previous reports, published during the
1980s, the Citizens’ Commission addressed some
of the key issues in school desegregation, hous-
ing, affirmative action, and voting that divided
the administration and its critics. As the Reagan
presidency was ending, the Citizens’ Commission
decided io undertake a far more ambitious cffort--
an investigation and review not just of civil rights
policy issues but of the record on enforcement.
The investigation was to cover not just the most
publicized issues but all aspects of fzderal law
and policy that deal with equal opportunity for ra-
cial and ethnic minorities, women, the elderly,
and disabled persons.

To assist in that investigation, the Commission
invited a diverse group of experts in law and

Q
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public policy--including scholars and private prac-
titioners--to prepare policy analyses in the major
area of civil rights. The response to our invitation
was overwhelmingly posiive. More than forty
people, most of whom are o.cupied full-time at
law firms and universities, took time to prepare
papers for this report. The great majority of con-
tributors are specialists in the area of civil rights
on which ey wrote papers, many having ob-
tained their experience and expertise as civil
rights professionals at the Department of Justice
and other agenices.

To ensure that the analyses wcre a comprehen-
sive examination of statutes, legal developments,
enforcement policies, litigation goals, and the ac-
tions of federal agencies with civil rights respon-
sibility, the experts were asked to focus on six
major issues: (1) to synthesize social science or
other evidence of continuing inequality due to on-
going acts of discrimination or failures to
eliminate the effects of past discrimination; (2)
to descri! < the significant decisional, statutory,
and regalatory proscriptions against discrimina-
tion as they had existed in 1981, as well as the
role of federal agencies in the development of
those civil rights protections; (3) to identify the
efforts by the Reagan administration to modify or
change longstanding interpretations of key
statutory protections and enforcement policies;
(4) to analyze the enforcement record of agencies
responsible for securing timely and effective com-
pliance with civil rights laws. (e.g., how many
compliance reviews were conducted, how were
complaints investigated, and how maany findings
of violations, negotiated settlements, administra-
tive enforcement proceedings, and cases were
filed during the 1980s as compared to past
years?), (5) to identify emerging policy questions
that will need to be addressed by the new ad-
ministration so that victims of discrimination will
receive redress; (6) to develop specific recommen-
dations in the form of changes or modifications to
statutes, regulations, enforcement policies and the
regulatory framework, to strengthen civil rights
enforcement in the next administration.

Those analyses are published as a series of
working papers in Part Il of One Nation, In-
divisible. The analyses demonstrate that the
policies pursued during the 1980s constituted a
dramatic and unforunate breax with longstanding
federal civil rights policies of past Republican
and Democratic administrations. The good news
is that due in large measure to a bipartisan consen-

sus in the Congress for strong federal civil rights
enforcemert, an independent judiciary, and the ef-
forts of underfunded private groups that have
been forced to shoulder the burden of initiating
civil rights enforcement actions, our nation has so
far weathered the storm and is still in the position
where, with strong leadership, it will be possible
to move forward.

The unfortunate news is that while most civil
rights policies remain intact, it will take a major
rebuilding effort in the federal government to as-
sure that the laws’ protections provide tangible as-
sistance to persons who have been denied equality
of opportunity.

One Nation, Indivisible has several purposes;
foremost among these is educational. Taken
together, the papers are a contemporary history of
continuing prejudice and discrimination against
racial and ethnic minorities, women, the disabled,
the elderly and of the need for vigorous federal
enforcement of laws to combat such discrimira-
tion. As such, they serve to remind all of us--the
citizenry, Congress, policy makers, and the media-
-that actions based on characteristics of race,
gender, age, and disability do contribute to the sig-
nificant disparities between groups in our society
and that equality under law is a distant dream, not
a daily reality, for millions of our fellow citizens.
Illegal discriminatory practices, some blatant,
many subtle, continue to flourish in our society.

The papers also serve as a reminder that the
federal government has played an important, al-
though by no means exclusive, role in disman-
tling the legal structure of segregation and
combatting other equally pervasive forms ot dis-
crimination. During the 1960s and 1970s, al-
though the precise level of activity varied with
every Republican and Democratic administration,
federal agencies charged with implementation of
the civil rights jaws developed techniques of en-
forcement that produced positive results. In con-
trast, during the 1980s, thesc methods of
enforcement have fallen into disuse. Strong
leadership and a commitment by federal agencies
to fully enforce the laws are necessary if we zre
to continue achieving progress in eradicating
prejudice and discrimination in the future. Should
One Nation, Indivisible help to rekindle aware-
ness of the need and further secure support for
timely and effective implementation of federal
civi? rights laws and regulations, then the report
would have fulfilled its educational purposes.

17
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Another major purpose of One Nation, Indivisible
is to serve as a resource for the President, Con-
gress, policy planners, and civil rights advocates
during the next administration. The problems
faced ..aring the 1980s will continue to occur and
new ones will emerge during the administration
of President George Bush. However, the policies
and practices of the 1980s can and must be
changed if our nation is to eradicate prcjudice and
discrimination. During the 1980s, pioblems of
bureancratic delay and inefficiency, an unwilling-
aess to vigorously enforce some laws and regula-
tions, and a failure to collect data on the nature
and scope of discrimination caused implementa-
tion of federal civil rights policies to stagnate. By
identifying areas of stagnation and new challen-
ges and establishing a blueprint for strengthened
civil rights enforcement, the Citizens’ Commis-
sion on Civil Rights hopes to provide a factual
base to assist the new administration in making a
significant contribution to the cradication and the
advancement of equal opportunity discrimination
in our nation.

El{fC‘ Introduction 18




CHAPTER I

SUMMARY AND REVIEW

Summary and Review
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. The Persistence of Discrimination

In the 1960s, Congress enacted civil rights laws

to attack practices of segregation and discrimina-
tion imposed on blacks and other minorities that
were so blatant and extreme in their consequences
that they could no longer be ignored by fair-
minded people. In the 1970s the civil rights laws
were broadened to address conditions of ine-
quality faced by women, older, and disabled
people that were also too patent for society to con-
tinue to ignore.

As a result of the enactment of these laws, of
enforcement efforts in the courts by underfunded
private groups representing victims of discrimina-
tion, and of vigorous programs of enforcement by
federal agencies charged with implementation of
the laws, significant progress was made in the
1960s and 1970s. The legal sanctioning of racial
separation in large areas of the country was dis-
mantled. Gains were made by black citizens,
Hispanic Americans, women, disabled people, and
others who had suffered discrimination. Public
opinion polls revealed a reduction in the stereotyp-
ing and other prejudicial attitudes that some had
used as a justification for discrimination.

As later sections of this summary and the papers
on which it is based reveal, during the 1980s
there has been a dramatic decline in civil rights
enforcement by the federal government. It is
sometimes asserted and it would be comforting to
believe that this decline is a product of a lessened
need, i.e., a decrease in discriminatory activities
that violate the civil rights Jaws.

But that is not the case. The papers coniained
in this report and uther independent studies, fur-
nich strong evidence of the persistence of dis-
crimination. While the forms of discrimination
have changed from blatant to subtle practices, dis-
crimination continues in housing, education,
employment, voting, the administration of justice,
health, and many other areas.

The lagging performance of the fedi:zl govern-
ment cannot fairly be attributed to lessened need,
and if discrimination on the basis of race, color,
national origin, sex, or disability is to be
eliminated, federal enforcement must be revital-

ized.
]




A. Housing

Residential segregation remains a critical in-
dicator of progress in the struggle for equal oppor-
tunity. When black and Hispanic citizens are
isolated fiom majority citizens in their residences,
it generally means not only a deprivation of equal
housiug cpportunity, but, also a lack of equal ac
cess to jobs, education, and other services that are
important to full participation in socicty.

Segregation is commonly measured for a par-
ticular community on a 100-point scale with 100
denoting total segregation (i.e., all blacks and
whites livir.2 in racially homogeneous areas) and
zero indicating complete residential desegrega-
tion. Using this measure, the overall segregation
index in 1980 was 77 for the nation’s largest 17
metropolitan areas (those with mors than 250,000
blacks).

This represented a drop of only 5 points from
the 1970 index: in these 17 areas. In the nation’s
most segregated cities such as Chicago,
Cleveland, and Detroit, the index remained near
90, indicating acute racial isolation. Even in the
less segregated metropolitan areas such as San
Francisco and Washington, D.C., the 1980 index
was approximately 70. Altiough no new com-
prehensive figures will be available until after the
1930 Census, all indications are that the patterns
of segregation revealed in the 1980 Census con-
tinued in the 1980s.

The overall residential segregation index for
Hispanic citizens was 48 in 1970, indicating a
problem less severe than that faced by blacks.

But with the recent growth in the Hispanic popula-
tion, the problem may be worsening and a number
of studies suggest that dark-skinned Hispanics
face levels of housing segregation comparable to
those experienced by blacks.

There is strong evidence that racial Jis-
criminationis a major factor in the persistence of
these patterns of segregation. One major in-
dicator is what happens to blacks in urban areas
when they seck to purchase or rent a home in
areas that are predominantly white. In the late
1970s, a major study covering 40 metropolitan
areas concluded that a black homeseeker v.ho
visits four real estate agents will encounter at
least one instance of discrimination 72 percent of
the time for rentals and 48 percent of the time fo:

20

sales. Later regional studies from Boston, Den-
ver, and the Washington, D.C. areas showed
similarly high levels of discrimination persisting
into the 1980s. In 1985, the Department of Hous-
ing and Urban Developmen? estimated that
2,000,000 instances of housing discrimination
were still occurring every year.

A second major indicator is the persistence in
major citics throughout the nation of practices of
redlining--refusals by leading institutions to make
mortgage loans in areas inhabited by minorities.
Recent studies conducted by major metropolitan
newspapers in Detroit and Atlanta found sig-
nificant ““sproportionate lending patterns by
banks and thrift institutions. In Detroit, mortgage
loans are made to white middle-class applicants at
three times the rate of loans to black applicants
that are similar in economic status. The gap is
even larger in Atlanta. Studiec of lending prac-
tices in New York City, Washington, D.C.,
Philade'phia, PA, Chicago, IL, Milwaukee, WI,
Denver, CO, and Toledo, OH confirm an
epidemic of discriminatory home mortgage lend-
ing practices which nas gone virtually urchecked
by the federal government.

These disinvestment practices help account not
only for racial segregation but continued racial
disparities in home ownership and in occupancy
of substandard housing.

In sum, none of the major trends in housing
over the past two decades have served to counter
the observation of the National Advisory Commis-
sion on Civil Disorders in 1968 that the nation
was “moving toward two societies, one black, one
white--separate .ad unequal.”

B. Elementary and Secondary Education

1.  Race

The patterns of extreme racial isolation that per-
sist in housing are mirrored to a Jegree by racial
segregation in public schools. According to a 20-
year study of racial segregation in large school
districts, published by the National School Boards
Association, black students are usually highly
segregated from whites. Almost two-thirds of all
minority students are enrolled in predominantly
minority schools, and more than 17 percent attend
classes i.. which over 99 percent are minority stu-
denis. The percentage of black students in public

Summary and Review




schools that were predominantly minority
declined from 75 percent to 66 percent and the
percent of students in schools that were more
than 90 percent minority dropped from 60 percent
to 33 percent. However, the great bulk of that
progress was accomplished in the South in the
early 1970s as a result of court orders calling for
comprehensive remedies. Little progress has oc-
curred in the North since the late 1970s. Where
gains have been rade, they have been cu»fined
largely to districts (e.g., Cincinnati and Colum-
bus, OH, San Francisco, CA, Buffalo, NY, and
Denver, CO) where private groups have brought
successful law suits.

The problems of racial isolation are dominant
in the largest urban areas of the nation. The 25
largest central city districts in 1986 enrolied 27.5
percent of the nation’s black students but only 3.3
percent of the nation’s white students. Many of
these central cities are surrounded by suburban
school distrir.cs which are predominantly white in
their enrollment. Desegregation of large urban
areas has been accomplished only in a relatively
few districts (e.g., Charlotte-Mecklenhurg, NC
and Tampa-Hillsborough, FL) that are organized
along metropolitan or urban county lines and in a
handful of other districts (Wilmington, DE, In-
dianapolis, IN, Louisville, KY, St. Louis, MO)
where courts have ordered or encouraged inter-
district desegregation.

In these segregated schools and school districts,
black and Hispanic children often are faced with
unequal educational resources; .g., less ex-
perienced teachers, outdated materials, an absence
of counselors. Minority children are twice as like-
ly to drop out of school as white children, and dis-
proportionate numbers of minority children leave
school functionally illiterate and thus unprepared
for the world of work.

-~

2. Language Minorities

Hispanic students, like black students, tend to be
concentrated in the Jargest urban school districts
in the nation. In 1986, 30 percent of all Hispanic
students we.e enrolled in the 25 largest districts
in the nation.

While the degree of isolation for Hispanic stu-
dents in these systems has not reached the ex-
treme level faced by black studcats, it is moving
rapidly in that direction in all parts of the country.
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In Los Angeles, the most pcpulous Hispanic
district in the nation, schools that are
predominantly Hispanic in student enrollment
often are the most crowded, have the least ex-
perienced teachers, and are faced with other ine-
qualities and inadequacies of resources. In many
school districts across the nation, the dropout and
failure rates for Hispanic students approach 50
percent.

At the same time, as early as 1982, then Secre-
tary of Education, Terell Bell, concluded that
schools in general were not assessing or meeting
the needs of Hispanic and other students whose
proficiency in English was limited.

According to a study published by the Education
Testing Service, despite lagging reading and
academic performance, more than two-thirds of
all the minority students assessed, both Hispanis
and non-Hispanic, were receiving neither bilin-
gual or English as a Second Language services.

C. Higher Education

1. Race and National Origin

In the years after enactment of the civil rights
laws, access for minorities--particularly black stu-
dents--to higher education increased significantly.
In recent years, however, progress has come to a
halt and there are signs of regression.

Between 1976 and 1985 there was a one-fourth
decline in the rate of college eniry by minority
high school graduates. In 1981, the proportion of
black high school graduates 18-24 years old, who
were enrolled in college, was 28 percent and for
Hispanics it was 29.5 percent. By 1985, the
rates for t oth groups had declined to 26 percent
compared to 34 percent for whites--a disparity not
significantly different from that of a decade ear-
lier.

Moreover, minorities are disproportionately con-
centrated in two-year junior and community
colleges. This helps account for the strikingly dis-
proportionate rates of graduation from four-year
colleges and universities. Among 1980 high
school seniors, whites earned college degrees at a
rate of 20.2 percent, blacks at 10 percent, and
Hispanics at 6.8 percent.
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2. Sex

The problem for women, is not under-enrollment;
women now constitute more than one-haif of ali
students enrolled in post-secondary education.
However this equality is in many ways superfi-
cial. Prcolems faced by women in higher educa-
tion include: continuing and pronounced sex
segregation in fizlds of concentration and
specialization; employment discrimination includ-
ing sexual harassment; lower levels of financial
aid; wide-spread discrimination in athletic
programs; lack of health coverage for pregnancy;
limited childcare services; and the disturbing in-
cidence of date rape.

At the community and junior college leve!
women are heavily enrolled in the traditionally
female and low-wage areas of health services,
nursing, and secretarial programs, while males
predominate in technical and mechanical
programs leading to far more remunerative jobs.
In undergraduate and graduate education women
remain underrepresented in scientific and techni-
cal programs. In 1985-86, only one-third of stu-
dents in physical science and computer programs,
and less than one-sixth of engineering students
were women.

D. Employment

1. Race and National Origin

Perhaps the most telling indications of the persist-
ence of unequal opportunity are the disparitics
that continue to exist in income, employment, and
economic status between white and minority
families and workers.

A decade ago, 30.6 percent of all blacks and 8.7
percent of all whites in the United States were
poor. in 1987, 33.1 percent of blacks and 10.5
percent of whites were poor. Poverty had risen
and the gap between whites and blacks, if any-
thing, 'ad widened. Moreover, according to a
recent study by Center on Budget and Policy
Priorities, the poverty rate among black children
was 45.6 percent in 1987 or 4.4 million children,
a higher rate than in any year since the mid-
1960s. For Hispanics the poverty rate in 1987
was 28.2 percent.
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As for income, the median income for black
families in 1987 was $18,098, a drop of almost
one thousand dollars from the median for black
families in 1978. For white families, the median
was $32,274 in 1987, a slight gain from the
$31,988 median in 1978. The median income in
1987 for Hispanic families was $20,310, slightly
above that of blacks.

In 1987, 13 percent of blacks in the work place
were unemployed compared to 5.3 percent of
white workers, a continuation and worsening of
the more than 2:1 ratio that has persisted through
good economic times and bad over the past four
decades. For Hispanic workers the unemploy-
ment rate was 8.8 percent in 1987.

Although some gains in occupational mobility
have occurred since the 1960s, black workers are
still far less likely than their white counterparts to
be in managerial, professional, technical, and
sales occupations. They are more likely to be
laborers, service workers, and operatives.
Hispanic workers, too, are underrepresented in
managerial and professional jobs and over-
represented among operators, fabricators, and
laborers.

Certainly, the causes of these continuing
economic disparities are complex. The impor-
tance of access to higher education may be
gauged from the fact that among blacks with
some college education, the poverty rate in 1987
was 11.2 percent, only a third of the overall rate
for blacks (although still higher than the overall
rate for whites). Among the factors that account
for economic disparities, however, discrimination
in the job market still plays an important rcle.
One clear indication of this is the continuing
volume of successful civil rights litigation.

In the 1980s, private suits were successfully con-
cluded to end systemic practices of discrimination
by major corporations in the insurance, transporta-
tion, pharmaceutical, and textile industries. At
the same time, agencies of the federal government
have been called to account for discriminatory
practices. Since 1972, approximately 20 class ac-
tions and a host of individual cases have resulted
in decrees or settlements affording substantial
relief to victims of discrimination in agencies in-
cluding the Departments of State, Energy, and
Labor, the Federal Trade, Maritime Commissions,
NASA, the General Accounting Office, and the
Government Printing Office.

Summary and Review



_mm L SN

Approximately $40 million in backpay has been
awarded during this period to victims of race and
gender discrimination. Most recently, an internal
1eport by the Navy identified widespread but sub-
tle discrimination against minority sailors includ-
ing practices such as channeling intonon-technical
areas where opportunities for promotion are
fewer, lower overall evaluations, and failure to
direct recruiting advertising to minority areas.

There is also substantial evidence that employers
have adopted practices that create insurmountable
discriminatory barriers for foreign-born or foreign-
looking workers seeking a job in response to
Congress’s decision in 1986 to make it unlawful
for employers to hire or employ undocumented
aliens. Two recent studies, one performed by the
New York State Inter-Agency Task Force on Im-
migration Affairs established by Governor
Cuomo, and the other performed by the General
Accounting Office, confirm that employers
generally are unaware of what docu:nents they
need to require of applicants and of the grace
period after the employee is hirzd to establish
their immigration status. Corsequently, some
employers have adopted the unlawful practice of
asking only foreign-looking or foreign-sounding
persons for employment verification. Other
employers refuse to hire applicants until docu-
ments they deem satisfactory are presented by the
applicant, thereby resulting in delayed employ-
ment or no employment at all.

2.  Sex

Disparities for women in the workplace are not
unlike those that affect blacks and Hispanics. In
1986, 61 percent of all persons aged 16 and over
who had incomes below the poverty level were
women. The proportion of poor families main-
tained by women alone was 51 percent. Current-
ly, the eanings of women are only 65 percent of
comparable male earnings. In large part this gap
reflects the continued segregation of women in
low-paying occupations that are reserved largely
for females. So, while women made gains during
the 1970s and 198Gs in a few of the more
remuaerative professions such as law, the great
majority remained clustesed in traditional jobs
such as clerical, services, and health work, and as
elementary and secondary school teachers. Black
and Hispanic women tex:d to hold the lowest-
paying-traditionally female jcbs--such as domes-
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tics, child care workers, nurses aides, food
counter workers, and machine workers. Unlawful
discrimination continues to lock women into such
jobs. For example, in 1985 a court found that
State Farm Insurance had discriminated against
women in hiring trainee agents, an entry-level
sales position, at least since 1974. The estimated
potential back-pay award is $500 million.

3. Age

Age bias in the workplace continues to mush-
room. Charges of age discrimination fiicd with
federal and state authorities has grown 250 per-
cent from 11,706 in 1980 to 25,549 in 1987.

Age bias persists through the prevalence of false
stereotypes which tie diminishing skills (o in-
creased age, and which preclude busine’ ; judg-
ments based on an individual’s ability. 1t also
persists through recent economic irends which af-
feci older workers most drastica. y. Mergers,
downsizing and layoffs are sweeping through in-
dustry, and their most vulnerable targets are
senior employees with higher salaries than their
younger counterparts.

In a recent Your year period, one million workers
over 55 lost their jobs, over half from a job they
had “eld for more than 15 years. Among the same
one million older workers, less than half became
reemployed.

Over $26 million in back pay and related bene-
fits was awarded to victims of age discrimination
during 1987.

E. Health Care

Equal opportunity in the area of health care
remains an elusive goal. Health status is closely
related to economic status, but it is a mistake to
treat problems of access to health care as solely
matters of wealth. Without a strong civil rights
enforceraent component, tov many of the present
disparities will continue to exist. For example,
even accounting for employment status and in-
come, minority families are less likely to have
employer-provided health insurance coverage and
are more likely to be completely uninsured. In
1986 when 17 percent of all white children in
employed families were uninsured, more than one-
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quarter of all black children in such families were
uninsured. Less than half of all black children in
employed families, compared to 70 percent of
white children in employed families, had
employer provided insurance coverage.

Public health statistics also bear out the relation-
ship between race and health status. Up until
1980-81 the United States made considerable
progress in reducing infant mortality, reducing
the number of low-birth weight babies, and ex-
panding access to prenatal care. But progress was
halted and in 1983 the gap between black and
white infant mortaliiy rates reached its widest
point since 1940. Black babies are now twice as
likely to die within the first year of life as white
babies.

Among industrialized nations, alarmingly high
rates of infant mortality are a direct product of
the fact that 68 percent of all babies were born to
women whose prenatal care could be considered
minimally adequate, and only 57 percent of black
babies received minimally adeqnate prenatal care.

Such disparities do not improve after birth. The
proportion of non-white infants who received .10
doses of polio vaccine increased by 20 percent be-
tween 1980 and 1985. In 1984, one-sixth of all
inner-city urban children were victims of lead
toxicity, an incidence rate disproportionately af-
fecting minority children. Fifteen percent of all
children under 15 years old are black, but 53 per-
cem of all pediatric AIDS cases are among
blacks.

Moreover, the mere availability of Medicaid
coverage does not guarantee access to health care.
Medicaid, the largest federal public health financ-
ing programs for persons who are neither elderly
nor disabled adults, reached only 40 percent of
the poor in 1986. Black Medicaid recipients over
the age of 65, in most states, received only half
the services per capita received by white
Medicaid recipients over the age of 65.

Persons with disabilities face problems iu gain-
ing access to guality health care similar to those
experienced by minority persons. Many health
insurers discriminate against persons with
disabilities in the issuance of policies. That fac-
tor together with the increased likelihcod that per-
sons with disabilities will be unemployed, m=ans
that such persons are disproportionately depend-
ent on public health programs that were cut back
during the past eight years. Even with public or
private health insurance, many barriers to access
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still exist. Some health providers are inaccessible
to persons using wheelchairs. Most providers are
unable to effectivelr communicate with persons
with vision or hearing impairments.

Thus, realizing a commitment to equal oppor-

tunity in the arca of health care will require a
strong civil rights enforcement program.

F. Persons with Disabilities

For the more than 35 million Americans who
have disabilities, the barriers to equal participa-
tion are multiple and often extreme.

In housing, for example, practices are prevalent
denying disabled persons access to private hous-
ing units. In some cases, there are structural bar-
riers; in others, the rental policies and practices
of landlords are discriminatory. Even in public
housing, there has been little effort to accom-
modate the needs of disabled people. In some
cases, public housing units have been made acces-
sible to single people who are disabled but not to
families. The District of Columbia, for example,
does not have any units ac-essible to a disabled
family.

Access to transportation is a prerequisite for
achieving equal opportunity and independent
living for approximately 7.4 million persons who
have disabilities that impair their motor skills.
But, according to a 1982 study, conducied by the
General Accounting Office, nearly three-fourths
of the urban rail stations surveyed are almost to-
tally inaccessible to wheelchair users. The same
study determined that one third of the transit sys-
tems offering fixed-route bus service did not have
a single bus with a lift. A 1985 American Public
Transit Association (APTA) fact sheet reported
that 76 percent of the 49,000 buses then in use in
this country were not accessivle to disabled per-
sons.

In employment, both public and private, disabl-
ed persons continued to be barred from job oppor-
tunities for reasons that have nothing to do with
their ability tc perform the work. Substantial
evidence exists that the federal government has
failed to fulfill its statutory obligation to be a
“model employer” of persons with “targeted dis-
abilities.” While the Reagan administration has
tacitly recommended that persons with “targeted
disabilities” should constitute 5.9 percent of the
total number of persons employed by the fedeai
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agencies, such persons continue to be under-repre-
sented in the federal work force. Between 1981
and 1987, employment of persons with "targeted
disabilities” rose from .80 percent to only 1.09
percent of the federal work force. The Depart-
ment of Justice had one of the worst records of
any federal agency.

Perhaps the most severe test of the nation’s wil}
to overcome discrimination lies in the treatment
of people with AIDS or who carry the AIDS virus
(HIV). Such individuals have been fired from
their jobs, evicted from their apartments,
precluded from entering airplane: restaurants,
and other places of public accommodations, and
denied health care services by doctors and den-
tists. Children with AIDS or HIV have been or-
dered by school boards or administrators not to
attend their public schools.

While AIDS poses a health problem of great
magnitude, it also poses a challenge for those
who believe in fair enforcement of che civil rights
laws.

G. Voting

Largely a result of vigorous enforcement of the
Voting Rights Act since 1965, there has Seen a
dramatic increase in the number of minorities
elected to public office. However, although
blacks constitute 11 percent of the population,
black elected officials make up only 1.5 percent
of elected public officials nationwide. Structural
barriers to voting continue to have a substantial
adverse impact on minority representation at
every level of government. These include racial
gerrymandering of election district lines, the dis-
criminatory use of multi-member districts, at-
large elections, and municipal annexations.

It is clear, in addition, that restrictions on time
and place for registration impede participation by
minorities, the poor, and other discrete groups in
tae electoral process. During the 1984 elections,
for example, of the U.S. voting age population,
whites voted at a rate of 61.4 perceat while
blacks voted at 55.8 percent and Hispanics voted
at 32.6 percent. Registration appears to be a key
issue. Limited sites and hours for registration ad-
versely affect large numbers of minorities and
poor who do not own automobiles, or cannot
leave their jobs during the normal work day.
Many of these discriminatory barriers are iden-
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tified in our recent report, Barriers to Registra-
tion and Voting: An Agenda For Reform.
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IIl. Lack of Meaningtul Civil Rights
Enforcement Programs

It is in the context of the conditions of inequality
describe« previously that the current state of
federa! civil rights enforcement must ve assessed.
During :he 1960s and 1970s, federal agencizs
charged with implementation of the civil rights
laws developed techniques of enforcement that
produced positive results: efficient complaint
processing, self-initiated investigation of patterns
of discrimination, settlement agreemeats that
obligated parties to achieve clear ard specific
results, vigorous programs of trial and appellate
litigation, and active use of sanctions, including
fund withdrawal from federal grantees and debar-
ment of contractors wno violate the law. During
the 1980s, despite evidence of illegal dis-
criminatory practices, such methods of enforce-
ment fell into disuse.

A. Decline in Litigation

One important measure of the vigor with which
laws are enforced is the voiume of trial and
appellate litigation pursued by federal agencies.
Agencies exercise active and visible leadership in
development and enforcement of civil rights
protections by filing and litigating cases. Profes-
sor Robert Schwemm has noted, “[S]urely the
recognition that the government may sue to ag-
gressively proiect rights of victims of discrimina-
tion leads not only to more litigation but. also to
more effective non-litigation strategies and more
voluntary compliance. As important as non-litiga-
tion strategies are, they require at least the threat
of effective litigation to back them.” When
measured against that criterion, it is clear that
during the 1980s federal agencies virtually aban-
doned trial and appellate litigation as a tool to en-
force most civil rights laws.

For example, in the area of prison veform litiga-
tion, the Ford administration participated as
aniicus, or intervenor, in 20 new cases in 1975.
During the first year of the Carter administration,
11 new caces were initiated and the Justice
Department intervened in three others. In con-
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trast, no new cases were initiated during the first
fifteen months of the Reagan administration. In
the subsequent 69 months, only 28 new investiga-
tions were initiated, only five cases were settled
pursuant to consent decrees, and not a single one
was litigated to resolution.

In the area of elementary and secondary educa-
tion, only four new cases have been filed since
1981, and ore of those cases was filed at the re-
quest of the school district to memorialize in the
form'of a consent decree an earlier settlement
agreement that had been reached with the Depart-
ment of Education.

In fair housing, since 1981, an average of 10
new cases per year have been filed. If one con-
siders only the period from 1984-1987, the
average number of cases filed per year increases
to 16. Nevertheless, those averages are equal to
31 percent and 50 percent of tue 22 cases per
year filed between 1969 and 1978. Aud, of the
four sppellate decis’ans in housing cases reported
since 1980, three of those are from cases filed
during the Carter administration.

In the area of voting rights, since 1981 the
Department of Justice filed only 31 cases to chal-
lenge discriminatory voting practices and only 15
cases to enforce the pre-clearance requirements of
the Voting Rights Act. That means .1at each of
the 27 attorneys in the voting section of the Civil
Rights Division has handled an average of i.7 sub-
stantive cases since 1981.

Not until April 1984, did the administration file
its first case to challenge seriously inadequate and
(sometimes dangerous) conditions that exist in in-
stitutions dealing with mental health znd retarda-
tion. More r+ °nt statistics sow that of the
eleven menta  ability cases filed, zight werc
cases settled by soasent decree filed contem-
poraneously with the complaints. 7as Civil
Rights Division is not actively iitigating any con-
tested mental disability case and never had more
than three such cases on its docket at any time.

The Equal Employment Opportunity Commission
(EEOC) also dismantled its program of vigorous
trial and appellate litigation. For example, there
was a 70 percent decline in the number of cases
the EEOC filed between 1981 and 1982. By 1985,
the Commission had filed 22 percent fewer cases
in court than were filed in 1981. In addition, the
Commission’s filing of amicus briefs declined
from 89 in 1979 to 16 in 1985.
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By 1985, the Equal Employment Opportunity
Commission deemphasized prosecution of cases
challenging systemic patterns and praciices of
discrimination which give relief to large numbers
of victims in favor of cases on behalf of in-
dividuals. The new policy clearly restricted the
effectiveness of litigation as a weapon to eusure
equal employment opportunity. Consistent with
that policy, litigation challenging race- and sex-
based pattern and practice cases against private
employers also was virtually abandoned as an en-
forcement tool. There has been a 30 percent drop
in casvs challenging systemic age discrimination
between 1986 and 1987.

By eschewing litigation as a primary tool to
enforce civil rights, federal departments and agen-
cies abandoned their historic leadership in the
development of civil rights laws and ensured that
enforcement pregrams had little positive impact
beyond eliminating the handful of discriminatory
acts they chose to pursue.

In many instances, victims of discrimination
were forced to bear the burden of enforcement
when the Civil Rights Division refused to file law-
suits to protect important civil rights. For ex-
ample, although responsible for protecting the
rights of institutionalized disabled persons, the
Department’s leaders vetoed requests by staff to
investigate conditions at Hisson Memorial Center,
a mental retardation center in Oklahoma, on
grounds that the proposed investigation did not
reveal conditions that justified litigation. Subse-
quently, residents of the center sued and in July
1987 won a significant court victory. The Depart-
ment also refused tv intervene in litigation which
uncovered substantial evidence of abusive condi-
tions at the Gratton State School in North Dakota.

In voting rights, the Civil Rights Division vetoed
staff recommendations to file lawsuits to chal-
lenge discriminatory county redistricting plans in
Mississippi. Ultimately, victims of discrimination
filed approximately 30 cases which successfully
chailenged these redistricting plans.

In the case of elementary and secondary educa-
tion, underfunded private civil rights groups have
brought several school desegregation cases in
large urban areas and have won metropolitan-
wide desegregation remedies. The Civ . Rights
Division has never filed an interdistrict case and
since 1981 hrs not participated as a friend of the
court in seeking these remedies. In early 1981
the Civil Rights Division was prepared to file
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such a case against districts in the St. Louis
metropolitan area. Yet, it failed to do so, and
then actually opposed a plan of voluntary student
transfers between the city and suburban school
districts which the victims of discrimination and
twenty-three school districts had agreed to in set-
tlement of the case.

Nor has the Division scught to build on its suc-
cess in the Yonkers, New York case by investigat-
ing and challenging, in a single suit, discrimina-
tory housing and education practices which create
residential and school segregation.

B. Decline in Relief

A decline in the volume of cases filed by the
government might not indicate a weakening of en-
forcement if useful redress was being obtained
through conciliation and settlement. However, an
analysis of the relief obtained by federal enforce-
ment agencies in significant cases demonstrates
that their policies of conciliaticn and negotiation
have not been adequate to remedy denials of civil
rights.

In U.S. v. Michigan, a prisoners’ rights case,
the head of the Civil Rights Division rejected a
54-page settlement agreement that had been
agreed to between his attorneys and the State of
Michigan. Instead he adopted a five-page decree
that proposed to incorporate the more detailed
original agreement as a voluntary state plan. The
Federal District Court rejected the proposed
decree as insufficient to remedy the unconstitu-
tional conditions of confinement. The State of
Michigan responded by drafting a new proposed
decree that made the “state plan” enforceable.
The Civil Rights Division again refused to accept
that decree and instead proposed an eight-page
decree that once again made the “state plan”
voluntary. Again, the revised decree was rejected
by the Federal District Court. Ultimately, the
Department acceded to the Court’s mandate that
the entire plan be enforceable.

In an Alabama case, Wyatt v. Ireland, the Depart-
ment also agreed to a proposed settlement with
the defendants which, had it been adopted, would
have terminated court orders protecting the rights
of institutionalized disabled persons, notwithstand-
ing the defendant’s ten years of non-compliance
with those orders.

Similar defects are apparent in settlement agree-
ments entered into by the Civil Rights Division in
the area of public school desegregation. Despite
the fact that the cases are founded on allegations
that segregation was mandatorily imposed, the set-
tlements rely solely on desegregation achieved
through voluntarism. The decrees do not provide
for any specified level of desegregation or any
mandatory backup mechanisms if voluntary
methods failed to achieve desegregation. In a case
arising in Hattiesburg, Mississippi, where a vic-
tim of discrimination who was a party to the case
objected to a proposed consent decree between
the Civil Rights Division and the school district,

a federal appellate court specifically rejected the
decree as inadequate.

In addition, the settlements entered into by the
Division are substantially weaker than decrees
which school districts have been willing to agree
to in cases brought by victims of segregation.
For example, in 1983, the Division settled the
Bakersfield, California case, with an agreement
that simply required a "good faith effort” by the
district to desegregate. Although a federal agency
had found that Bakersfield had committed per-
vasive intentionally segregative acts, the settle-
ment did not require the district to achicve any
specified level of desegregation or piovide for an
effective method of enforcemsnt should such
good faith efforts prove to be inadequate to
achieve desegregation.

Shortly after the Bakersfield settlement, private
plaintiffs representing black school children in
Cincinnati, Ohio, agreed to a settlement in which
the school district was required to achieve a
specified level of desegregation through methods
of its own choosing and to a mechanism to en-
force that obligation. School districts in other
cities have settled school desegregation cases and
provided substantially more relief than the federal
government has been willing to accept.

Nor have the Division’s recent efforts in the area
of fair housing litigation yielded much fruit.
Thirty-five consent decrees were entered into be-
tween January 1981 and June 1985. Common to
all those 35 consent decrees was a requirement
that property owners send letters--described as
“palliatives” by one fienator--to the persons dis-
criminated against inviting them to reapply for
housing with no assurance that apartments sought
would be rented to them.
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In the area of equal employment, both the Equal
Employment Opportunity Commission and the
Office of Federal Contract Compliance report sig-
nificant declines in the amount and number of
recipients receiving back pay to remedy dis-
crimination. At the OFCCP, the number of
recipients receiving back pay dropped from 4,336
in 1980 to 211 in the first half of 1985.

A similar pattern is present at the EEOC where
the number of complaints receiving monetary
relief dropped from 15,328 in 1980 to 2,964 in
the first half of 1985. In addition, the no cause
rate--a determination that a complaint is without
merit--has doubled, from less than 30 percent in
1980 to almost 60 percent in 1987.

C. Inefficiency and Delay in Complaint
Processing

One ingredient of a successful enforcement
program is processing complaints of discrimina-
tion in an efficient manner. Many federal enforce-
ment agencies, including the Equal Employment
Opportunity Commission, the Office of Civil
Rights of the Department of Education and the
Department of Housing and Urban Development,
have been given by Congress important respon-
sibilities to investigate and resolve complaints
filed by individual victims of discrimination.
During the 1970s, management systems were im-
posed on, or adopted by, agencies to ensure the
discharge of those responsibilities in a thorough
and timely marner. During the 1980s, those
management programs were dismantled and not
replaced by programs which effectively resolved
complaints. As a result, victims of discrimination
did not receive redress.

The most glaring failures of enforcement oc-
curred at the EEOC which has primary respon-
sibility fo- investigating complaints that allege
violations of laws barring discrimination in
employment. Of the more than 100,000 employ-
ment discrimination complaints filed per year, the
EEOQC ordinarily retains approximately 60 percent
and delegates to state and local agencies for inves-
tigation the other 40 percent. In the 1970s, the
Commission adopted a management system to ex-
pedite the resolution of complaints.

The system helped reduce the backlog of com-
plaints from 126,000 in 1975 to 55,000 in 1980 to
31,000 in 1983, when the Rapid Charge Process
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was dismantled in favor of a policy of “full
investigation” of all complaints. As a result, the
backlog of complaints doubled to approximately
62,000 since 1984 despite the fact that between
41 percent and 82 percent of the complaints are
not fully investigated in compliance with the new
policy.

The EEOC’s abandonment of programs to re-
solve complaints early in the investigating
process has had serious consequences for victims
of discrimination. For example, over 7,500 age-
discrimination complaints were not resolved
before the expiration of a two-year statute of *
limitations, leaving complainants without a
remedy until Congress intervened and passed
legislation to extend the limitation period.

Nor has the Commission fulfilled its duty to en-
sure that state and local agencies, to which it
refers complaints efficiently investigates them.

In a recent report by the General Accounting Of-
fice, the Chairman of the EEOC acknowledged
that the Commission has not monitored the state
and local agencies properly.

The Department of Housing and Urban Develop-
ment has significant responsibilities for process-
ing complaints alleging violations of fair Yousing
laws. Although analyzing HUD data is difficult
because almost every annual report presents dif-
ferent information in a different format, it appears
that growth in the number of complaints filed
from 1979 to 1982 stopped and thereafter leveled
off. So, despite HUD estimates that 2 mil’ion in-
stances of discrimination occurred each year, the
agency receives fewer than 5,000 complaints.
HUD efforts to increase the number of privately
initiated
complaints through public information and out-
reach have been minimal and ineffective.

This paucity of complaints may also reflect a
lack of confidence in HUD's ability to provide
remedies. In 1987, the total monetary relief ob-
tained for HUD complainants was only marginal-
ly higher than the 1982 figure, despite the fact
that damage awards in private fair housing litiga-
tion accelerated significantly.

HUD also relies on state and local agencies to
investigate complaints when state and local fair
housing laws are deemed by HUD to be “sub-
stantially equivalent” to federal fair housing laws.
From 1980 to 1988 the number of state and local
agencies certified by HUD grew from 38 to 112.
Partially in response to concerns about the in-
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tegrity of HUD’s certification process, Congress
in the Fair Housing Amendments Act of 1988
specified factors to guide HUD’s decisions on cer-
tification and required all agencies to be recer-
tified. .

Inefficient complaint processing also plagues the
Office of Civil Rights of the Drpartment of
Education. Although the number of complaints
filed has declined during the 1980s, a House Sub-
committee in 1987 found 2 “nationwide scheme”
to backdate documents and persuade victims to
drop complaints. The purpose was to make it ap-
pear that the Office was meeting court mandated
timeframes for processing complaints. Despite its
backlog of complaints, the Office of Civil Rights
failed to expend approximately $20 million ap-
propriated to it from 1980 to 7785 which could
have been used to reduce its backlog.

At the Department of Health and Human Ser-
vices complaints by citizens that they have suf-
fered discrimination in federally-supported health
services languish uuninvestigated and unresolved.
According to a 1987 Report of the House Commit-
tee on Government Operations, 61 complaints and
self-initiated compliance reviews had been
referred to the Department’s Office of Civil
Rights between 1981 and 1986. Of the 61 cases,
50 were more than one year old, 30 were more
than two years c!d, 16 had been filed more than
three years earlier, 10 wers more than four years
old, and three had been in OCR for more than
five and as long as seven years.

Another practice of both the Departments of
Education and Health and Human Services that
has weakened enforcement of civil rights laws is
the abandonment of letters of findings which
specify the violatiors that will be corrected as
part of the settlement of a complaint. Instead, the
agencies issue letters giving violators a clean bill
of health based only on general promises that per-
formance would improve in the future. In 1981,
the Office of Civil Rights of HHS issued 85 let-
ters of findings of violations of civil rights laws.
By 1985, the number of such findings had fallen
to three; many of the other complaints were
closed despite the fact that violations of law had
not been remedied.

In the case of voting rights, federal law gives
the Department of Justice the power to investigate
and to prevent implementation of voting law chan-
ges in states with a history of discrimination if
the Department finds the change will dilute the
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votes of minorities. In numerous instances in the
1980s the Department failed to object to changes
which were subsequently challenged by private
plaintiffs and struck down as racially dis-
criminatory. In other cases the Department has
approved voting law changes administratively and
only afterward filed a lawsuit challenging the
same changes as racially discriminatory.

In sum, in all of the major agencies responsible
for civil rights enforcement, complaints have been
handled badly during the 1980s. Civil rights
experts say that processing complaints is not the
most effective instrument of law enforcement
because it deals on a retail basis with problems
that may be systemic. For the individual who has
suffered discrimination, however, the
government’s responsxveness to a complaint may
be crucial, for it may be the only realistic oppor-
tunity to redress a wrong that has a deleterious im-
pact on the complainant’s life. When there is a
failure to respond, the complainant’s confidence
in government may be shaken. That has hap-
pened all too often in the 1980s.

D. Agency-Initiated Investigations of
Patterns of Discrimination

One of the most efficient techniques of civil

nghts enforcement has been agency-initiated in-
vestxgatnons of systemic patterns of discrimina-
tion. Often, only federal agencies have sufficient
resources and expertise to investigate a large
entity’s compliance with the civil rights laws.
Despite the commitment of resources necessary to
investigate patterns of discrimination, it is general-
ly acknowledged that such investigations are
worth the investment.

Elimination of patterns of dscrimination provide
redress to a greater number of people than the suc-
cessful resolution of individual complaints.

During the 1980s, however, agencies either cut
back on the number of self-initiated investigations
or failed to initiate such investigations when con-
fronted with cvidence of discriminatory practices
by entities they regulate.

In the asea of bilingual education, the Office of
Civil Rights conducted 600 comphance reviews in
573 school districts from 1975 to 1980. In the
period from 1981 to 1986, OCR conducted only
95 reviews in 66 school districts even though
violations of civil rights laws were found in 58
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percent of the cases. School districts were nine
times less likely to be subjects of a compliance
review in the Reagan administration than in past
years. Instead of a program of vigorous enforce-
ment, the centerpiec of OCR’s effort was to in-
vite approximately 500 school districts which had
implemented detailed equal opportunity plans to
enter into negotiations designed to relax their
obligations. After five months, orly 14 school
districts accepted the invitation by proposing
modifications to their plans.

At the same time OCR was also curtailing its
investigations of sex-based discrimination in
elementary and secondary schools and at institu-
tions of higher education. Between 1981 and July
1985, OCR referred only 24 cases of sex dis-
crimination in higher education for caforcement
to the Justice Department. The cases languished
at the Justice Department.

-n deciding which school districts to review for
civil ights compliance, OCR had previously
relied on its semiannual civil rights survey of
school districts begun in 1968. From 1978 to
1982, surveys were conducted so that all districts
with enrollments over 300 were surveyed com-
prehensively at least once during a six-year cycle
and with districts of high interest surveyed once
every two years. In 1984 OCR abandoned that sur-
vey strategy in favor of a random sampling of dis-
tricts, thereby making it difficult to effectively
identify districts for investigation, particularly
those that warrant special attention.

Other agencics also failed to initiate vigorous
investigations of systemic discrimination, includ-
ing the Dffice of Federal Contract Compliance,
four bank regulatory agencies, and the Federal
Communications Commission.

The Office of Federal Contract Compliance
Programs (OFCCP) has primary responsibility for
enforcement of equal opportunity by federal
contractors. According to a staff report of the
House Education and Labor Committee, OFCCP
cases referred to the Solicitor of Labor for enfor-
cement declined from 269 cases in 1980 to 22
cases in 1986. Another report by the Inspector
General of the Department of Labor, in Septem-
ber, 1988, concluded that the OFCCP failed to tar-
get for investigation contractors who had the
highest likelihood of noncompliance and rarely
evaluated contractors who did not comply with
federal reporting requirements. That report also
concluded that enforcement efforts have been so
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untimely that cases are closed without any acticz
taken to remedy major violations.

Nor has the Federal Communications Commis-
sion adopted adequate mechanisms to ensure
equal employment opportunity for women and
minorities in the broadcast industry. Although
the Coramission requires annual reports ~f hiring
and promotion practices, it relies on private par-
ties to file objections or complaints about
licensees’ employment records. Moreover, the
Commission reviews a licensee’s record as a part
of the liconse renewal procedure once every four
or seven years. Each of the four license renewals
that went to hearings on equal opportunity issues
since 1981 were triggered by objections filed by
private groups. In contrast, federal law requires
the Commission to certify annually a cable
operator’s compliance with equal opportunity
provisions. In 1986, the Commission denied com-
pliance certificates to more thar 90 cable units
and adinonished another 341 units to improve
their equal employment efforts.

Federal bank regulatory agencies have failed to
initiate effective investigations to combat the
pervasive problem of redlining in violation of
community reinvestment laws. In addition, most
bank regulatory agencies have substantially cur-
tailed their efforts to enforce the civil rights laws.
For example, the combined man hours devoted to
reviewing compliance on “consumer” issues
which include civil rights fell from 802,335 in
1981 to only 209,881 in 1984, a decline of 74 per-
cent. In hearings before the Senate Committee on
Banking in March 1988, representatives of bank
regulatorv agencies acknowledged shifting resour-
ces from monitoring compliance with civil rights
to other issues. For those and other reasons, bank
regulatory agencies have found few banks in
violation of community reinvestment laws. For
example, since 1977, federal regulatory agencies
have denied only eight out of 40,000 applications
by banks to expand their service areas because of
violations of community reinvestment laws.

E. Abdication of Policymaking
Responsibilities

In areas where neither Congress nor the courts
have taken definitive action to define civil rights
duties or give content to remedies, it is the respon-
sibility of the federal agency that administers the




law to do so through promulgating regulations or
policy directives.

Some of the most important work of civil rights
agencies is accomplished through this process. In
the 1960s, the Department of Health, Education
and Welfare shaped the future of school
desegregation remedies through guidelincs on
“freedom of choice” plans that were ultimately
adopted in substance by the Sup.-—i¢ Court. The
Equal Employment Opportuaity Commission
adopted guidelines governing employee selection
that become the basis for invalidating tests and
other devices that had an adverse impact on
ndnorities and that were not needed by business.

Along with these positive initiatives were ex-
amples of agency abdication or neglect. For al-
most a dozen years after passage of the Civil
Rights Act of 1968, the Department of Housing
and Urban Development failed to issue fair hous-
ing regulations.

During the 1980s the failures were compounded.
One of the xirst acts of the Fieagan administration
was to withdraw fair housirg regulations
proposed at the end of the Carter administration.
New proposed regulations were not issued until
passage of major amendments to the law impelled
action in 1988. Nor were regulations to protect
disabled people under the Rehabilitation Act of
1973 issued by HUD until 1988. Also, in the
first few months of the Reagan administration,
the Department of Education withdrew a Notice
of Proposed Rulemaking concerning a school
district’s obligation to assure equal educational
opportunity to language minority students under
Title VI. New guidelines and standards were
never reissued, thereby depriving school districts,
parents, and the courts of federal guidance in this
critical and complex area,

In the area of age discrimination, where many
important questions arise about the duties of
recipients of federal assistance, key federal agen-
cies, including the Department of Labor and
Ednucation, have failed to adopt interpretive regula-
tions of the Age Discrimination Act since 1979.

Written policy directives are frequently used by
agencies as an alternative to the adoption of inter-
pretive regulations and rules. Such directives
provide policy guidance to entities concerning
their obligations under civil rights laws and to
agency staff responsible for ensuring compliance.
However, during the 1980s, some agencies
adopted important policies in an informal and hap-

32

hazard way. According to a staff report of the
House Committee on Education and Labor, the
EEOC’s acting general counsel orally directed the
commission’s attorneys not to enforce existing
consent decrees or recommend decrees that use
goai: and timetables. Thiis oral directive was
directly contrary to previously published policies
set forth in the Affirmativi: Action guidelines and
the Uniform Guidclines on Employee Selection
Procedures. The Commission also orally
abrogated its longstanding policy to prosecute
practices that have: a disproportionate adverse im-
pact on protected classes as violations of the
equal employment laws.

At the Office of Federal Contract Compliance,
far-reaching policy initiatives have been imple-
mented by handwritten notes in the margins of
memoranda and through oral directives to staff.
The Department of Health and Human Services
has not provided technical assistance or written
policy interpretations to guide hospitals in adher-
ing to the commumty service assurance require-
ments of the Hill-Burton Act. The Act contains
provisions requiring Hill-Burton hospitals to fur-
nish emergency and other medical services to low
income people. Without guidelines, Yowever,
patients cannot know their rights or hospitals
know their obligations.

Many of the practices identified evaded the
Administrative Procedure Act’s requirement for
prior publication in the Federai Register with an
opportunity to comment before such policy chan-
ges become effective.
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lil. Efforts to Change Basic Civil
Rights Policies

The decline during the 1980s in the use of stand-
ard techniques of enforcement that is described in
the preceding section has been an across-the-
board phenomenon which has affected the Lan-
dling of routine cases as well as those involving
controversial issues. In some areas, however,
where important issues were at stake, the decline
in enforcement was accompanied by an ad-
ministration effort to reverse civil rights policies
adopted by its predecessors or by Congress and
the federal courts. While wmost of those efforts to
set a new policy course have not proved success-
ful, the struggles leave a legacy that a new ad-
ministration inevitably will confront.

One major initiative of the Reagan administration
was to narrow the range of civil rights protections
by arguirg that only intentionally discriminatory
actions should violate the law. This position, for
example, would exclude as violations of the laws,
actions which have an adverse impact on black
people and which do not serve a strong govern-
mental or business purpose if it could not be
proved that the actions were racially motivated.
The proposition was first argued strongly by the
administration in opposing provisions of the
Voting Rights Amendments of 1982 that incor-
porated a "results" test for judging electoral prac-
tices that diluted minority representation. When
the provisions were adopted over administration
objections, the administration continued to press
its position in court and was rebuffed by the
Supreme Court in the 1986 case of Thornburg v.
Gingles.

Similarly, the Department of Justice reversed
prior policies by refusing to take enforcsment ac-
tion under tke fair housing law to invalidate land
use and other practices that adversely affected
minorities unless there was proof of intent. In
doing so, it disregarded the ultimately unanimous
view of federal courts of appeals throughout the
country that Title VIII of the Civil Rights Act of
1968 sanctioned use of an effects, not an intent,
standard.

The Department also has taken the position that,
unlike those who file charges of discrimination




with the EEOC under Title VII, persons who suf-
fer discrimination covered by the Immigration
Reform Control Act of 1986 may not rely on dis-
proportionate adverse effects to prove their case.
Although such "effects” analysis is well-settled
under Title VII, the Department regulations
construe the anti-discrimination provision of
IRCA to require that discrimination be "knowing
and intentional"--werds that do not appear in the
statute, At least one court accepted the "effects"
tests in a case under the antidiscrimination
provisions of IRCA befcre the Department issued
its final regulations.

In another effort to narrow the scope of civil
rights protections, the Administration argued suc-
cessfully in the Supreme Court in Grove City
College v. Bell that laws barring discrimination in
the use of federal funds only reached discrimina-
tion by the units of colleges or other large institu-
tions that actually received the funds. Congress,
over a veto by the president, reinstated broad
coverag of the law by enacting the Civil Rights
Restoration Act of 1988.

While these controversies over the scope of civil

rights laws involved important issues, perhaps the
most fundamental disagreement came over ques-
tions of remedy, particularly the use of race- and
sex-conscious affirmative action. The policy of
all previous Democratic and Republican ad-
ministrations dating vack to President Kennedy’s
admin-istration had been that race-conscious af-
firmative action in employment and other areas
was needed to overcome and fully redress past
Jractices of discrimination and exclusion. In Jus-
tice Blackmun’s words, "in order to get beyond
racism, we must first take account of race."

The Reagan administration espoused the view
that race consciousness was a violation of prin-
ciples of "color blindness" implicit in the Con-
stitution. It sought to implement its view in a
variety of ways. When the Supreme Court held
in the Stotts case that affirmative action plans
could not be used to bring about the layoff of
white workers with greater seniority than
minority workers, the Justice Department decided
to extend the decision beyond layoffs. In the face
of Court decisions holding race conscious
remedies appropriate, as applied to hiring and
promotion, the administration sought to nndo such
plans that it and its predecessors had negotiated
in consent decrees with major city governments
throughout the nation. Interestingly, the Justice
Department’s effort was resisted by the mayors of

Indianapolis and most other cities that were sub-
ject to the affirmative action obligation. Thzy as-
scried that the plans had worked well, had been
fair to all city employees, and that dissolution of
their obligation would be a regressive step.

The Justice Depattment continued its campaign
by proposing to the president that he rescind the
Executive Order requiring federal contractors to
engage in fair empioyment practices. The purpose
of the move was to repeal requirements first im-
plemented in the Nixon administration that con-
tractors who had failed in the past to draw upon
minority and women workers available in the
workforce adopt goals and timetables for improv-
ing their fair employment records. This ad-
ministration effort, too, was resisted by many of
the employers that were subject to t; ¢ obligation,
as well as by labor unions, members of Congress,
and civil rights groups. Ultimately i* was abau-
doned.

The Department exterded its opposition to
affirmative action to employmnent in the federal
government as well. It refused to comply with
federal law by preparing a plan with goals and
timetables to improve its own fair employment
record and was joined in its refusal by the Nation-
al Endcwment for the Humanities.

The administration’s opposition to race, and
gender, conscious affirmative action has extended
to agencies other than the Justice Department and
to areas other than employment. The Federal
Communications Commission, for example, vir-
tually abandoned policies adopted during the
1970s to stimulate minority ownership of radio
and television stations. From 1978 to 1981, a
policy of awarding licenses to minoritics at below
market prices when the licenses became available
at distress sales resulted in 27 licenses going to
minority owners. After 1981, only ten licenses
went to minorities through this process.

In 1984, the Justice Department opposed the
establishment of a preprofessional training
program for minority students at public univer-
sities in Tennessee. The Departinent maintained
its opposition despite the agreement of state offi-
cials to sponsor the program to settle a longstand-
ing court order that Tennessee dismantle its
racially dual system of public higher education.
In this, as in other cases, the Department objected
to race-conscious remedies that might bencfit in-
dividnals who were not them-selves shown to be
victims of specific acts of discrimination.
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In these, as in other cases, the federal courts
rejected the Department’s position. In addition to
its campaign against affirmative action, in the
1980s the administration opposed remedies which
would implement racial integration policies em-
bodied in federal civil rights statutes.

As noted, the Justice Department rejected
Supreme Court decisions making effective
desegregation the standard for determining the
adequacy of steps taken by school districts to
remedy constitutional violations. In housing, the
Departments of Justice and Housing and Urban
Development sought to dismantle race-conscious
tenant selection policies designed to achieve at
least minimal levels of integration in public hous-
ing developments. No policy pursued by the ad-
ministration during the 1980s acknowledged the
persistence of racial separation as a barrier to
equality of opportunity or to the improvement of
race relations.

Summary and Review

IV. Conclusion

The campaigns by the Reagan administration to
repeal fundamental policies providing for broad
coverage of civil rights laws and for affirmative
remedies by and large were unsuccessful. Indeed,
in some cases, actions taken by the courts and
Congress in response to those administration ef-
forts resulted in a strong reaffirmation of siiong
civil rights policy.

Nevertheless, the struggles of the 1980s have
left a legacy of confusion about the commitment
of the Federal government to carry through with
its promise of equality of opportunity. If strong
policies remain on the books, the demise of effec-
tive enforcement programs has meant a continu-
ing denial of opportunity to many Americans.

Reaffirming a commitment to equality of oppor-
tunity, reinstating effective enforcement
programs, and restoring public confidence in
government’s adherence to the rule of law are the
challenges facing a new administration in the
1990s.
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I. The Need For Presidential
CHAPTER Il Leadership in Civil Rights

PART 1
c If there is one constant in the continuing struggle
E‘COMMEN,DATI!O NS for equality under law, it is that progres§}1as
estoring Civil nghts come only during periods of strong, positive ex-
Enforcement ecutive leadership.

In 1989, the concern that requires prompt atten-
tion by the new president is that the national com-
mitment to civil rights has wavered. This concern
is not primarily attributable to an absence of
federal statutes guaranteeing equality of oppor-
tunity. Congress passed strong laws during the
1960s and 1970s. Moreover, in the 1980s these
laws were reaffirmed and some of the remaining
gape filled through enactment of the Voting
Rights Amendments of 1982, the Civil Rights Res-
toration Act of 1988 and the Fair Housing Amend-
ments Act of 1988. Nor is the concern
attributable to an absence o. strong support from
the courts. Decisions of the Suprerae Court and
lower federal courts in the main have provided a
strong underpianing for the movement to achieve
equal justice. Rather, the issue is vigorous enfor-
cement of federal statutes and court decisions by
the Executive Branch.

President Bush has a genuine opportunity to
reaffinn the national commitment to civil rights,
to make a fresh start, and to set the nation on a
course toward civil rights progress and reconcilia-
tion. He can do so by setting a standard of perfor-
mance at the oatset of his administration along
the following lines:

1. He must make it clear that assuring equality
of opportunity for all persons is among the
highest priorities of his administration and that
the commitment will be implemented both
through enforcement of all laws and a condemna-
tion of bigotry. Strong enforcement of civil rights
laws and court decisions and support for the enact-
ment of other legislation are essential to provide
access to equal opportunity. Sustained and visible
condemnation of expressions of prejudice or
bigotry, whatever tae source, along with efforts to
heal racial and other divisions will help realize
the goal of one nation, indivisible.
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2. He should appoint persons experienced in
and committed to vigorous civil rights enforce-
ment to positions of leadership iz agencies respon-
sible for equal opportunity.

3. He should make it clear that his appointees
must enforce all civil rights staiutes, agency
regulations and remedies sanctioned by the courts
unless and until they are changed, even when the
avpointees may disagres with the laws.

4. He should call upon his appoin‘ees at the
timeof their appoinument to operate their agencies
in such a way that they become known as model
employers which provide equal opportunity
through affirmative action programs that work.

5. He should require his appointees to adopt
and submit to him within 90 days after their ap-
pointments vigorous enforcement programs which
include increased efforts to root out systemic prac-
tices of discrimination through agency initiated in-
vestigations, management programs to reduce the
long delays that now exist in addressing citizens’
complaints, and provisions for employing ad-
ministrative sanctions and court litigation to
redress discrimination where settlement efforts
fail.

6.  He shouid establish mechanisms to im-
prove coordination of civil rights enforcement
policy, such as the reestablishment of an office of
Civil Rights in the Office of Management and
Budget to monitor agency enforcement efforts
and advise the president.

7. He should appoint gre-ter numbers of
minority and women attorneys to federal
judgeships in every region of the country.

A new "tone” is needed in the area of civil rights
enforcement. This tone can be set only by the
president--by word and by deed. We urge him to
take acticas such as those embodied in the above
recommendations. In this way--and only in this
vray--will we be able to move forward in the
enforcement of civil rights by the Federal Govern-
ment and toward the geal of One Nation, In-
divisible.

IL. Civil Rights Policy and Remedies

Support Remedies Developed and
Implemented by Six Preceding
Administrations

The president should support remedies developed
and impiemented by six predecessors--Presidents
Eisenhower, Kennedy, Johnson, Nixon, Ford, and
Carter--by Congress and the courts to eradicate
discrimination and provide equal opportunity for
all citizens. Consistent with this policy, the presi-
dent should give consideration to the following
recommendations:

Require Federal Departments and
Agencies to Enforce All Statutes,
Fegulations, and Applicable Court
Decisions.

Federal departments and agencies should enforce
all statutes, regulations, and guidelines unless and
until they are changed. Similarly, the Supreme
Court’s constitutional and statutory interpretations
of civil rights obligations must be cbserved by
the federal government in all cases, not simply
the one in which the issue arose. The rule of law
must prevail and civil rights remedies that will
eradicate discrimination in a timely and effective
manner must be employed even where members
of departments and agencies may have policy or
ideologicai reasons for disagreeing with remedies
sanctioned by Congress and the courts.

Our system of government provides an orderly
and open method for bringing about changes in
what is now the law of the land. The system does
not, and should not, recognize a policy of nonac-
quiescence.
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Require Federal Departments and
Agencies to be Leaders in Providing
Equal Employment Opportunity.

The federal government should act as a model
employer and reaffirm our national commitment
to ending discrimination by providing equal
employment opportunity through affirmative ac-
tion programs that work. Although there have
been modest improvements in the employment of
minorities, women, and persons with disabilities,
in the federal sector, some federal agencies will
have to make significant changes in their employ-
ment practices if they are to achieve real progress
toward their goals; particularly in hiring and
promoting persons with disabilities.

Agencics Should Support the Use of
Goals and Timetables and Other Proven
Affirmative Action Remedies in
Appropriate Cases.

The Department of Justice, the Equal Employ-
ment Opportunity Commission, the Department of
Education’s Office of Civil Rights, the Depart-
ment of Health and Human Services, the Depart-
ment of Housing and Urban Development, the
Department of Labor, aa 'l other federal agen-
cies should uphold and ¢ .orce court decisions
that have interpreted the Constitution and laws to
require or permit numerically-based remedies,
primarily goals, and timetables, as redress under
federal civil rights laws and executive orders.

Goals and timetables should be among the mix
of remedies used ic eradicate discrimination in ap-
propriate cases, including those settled pursuant
to consent decree. Federal policies which have
sought to confine affirmative action remedies
only to identified victims of discrimination, run
counter to Supreme Court decisions and unduly
constrict remedies designed by Congress and the
courts to benefit members of groups which have
been discriminated against.
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The Federal Government Should Require
School Districts to Use the Full Range of
Constitutional Remedies for Unlawful
School Segregation.

The Departments of Justice and Education should
require school districts to use the full range of
remedies, including mandatory student reassign-
ment, compensatory education programs, and in-
terdistrict relief to achieve meaningful
desegregation of intentionally segregated public
schools. Remedies that the Supreme Court has
held are constitutionally mandated or authorized
may not be excluded by federal officials because
they disagree with them.

This means that the federal government should
pursue policies which reflect the principle set
forth in Green v. School Board of New Kent Coun-
ty, that school districts that have violated the Con-
stitution have an affirmative duty to implement
plans that promise "realistically to work, and ...
realistically to work now." Under the Green prin-
ciple, magnet schools or other remedies that in-
volve the exercise of parental choice must be
linked to other measures which assure that
schools will reach specified levels of desegrega-
tion.

In addition, the Department of Justice should
launch investigations of whether interdistrict con-
stitutional violations have occurred in large
metropolitan area school districts and, where such
violations are found, should seek metropolitan
remedies of the kind that have proved successful
in cases brought by private plaintiffs. The Depart-
ment should agree to terminate court-ordered
school desegregation plans, only when the school
district agrees to refrain from practices which will
cause resegregation and all vestiges of prior dis-
criminatory practices have been eliminated, in-
cluding patterns of residential segregation caused
by segregation of the schools.

The Departments of Justice and Housing
and Urban Development Should Use an
Effects Standard in Prosecuting
Violations of the Fair Housing Law.

he Department of Justice should cease its cur-
rent policy of refusing to prosecute violations of
the fair housing laws unless there is proof of ra-
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cial inteat. All courts of appeals that have ruled
on the issue have held that violations of the Fair
Housing Law occur when practices have a dis-
proportionate

adverse impact on minorities or perpetuating
residential segregation unless there is compelling
justification for continuing such practices. There
is no legal basis for the policy currently being
followed by the two departments.

lll. Vigorous Enforcement Action

Although the precise level of activity has varied,
every Republican and Democratic administration
during the 1960s and 19705 has had an active
program of civil rights enforcement. During this
period, federal agencies charged with imple-
mentation of the civil rights laws developed
techniques of enforcement that produced positive
results: efficient complaint processing, self-in-
itiated investigations of systemic discrimination,
clear and specific settlement agreements, vigorous
use of sanctions (including, where needed, fund
withdrawal from federal grantees), d:sbarment of
federal contractors who violate the law, and ade-
quate data collection.

During the 1980s, many of these methods of
enforcement fell into disuse. Victims of dis-
crimination and underfunded private groups have
been forced to shoulder the burden of enforcing
most civil rights statutes although those laws
place primary responsibility on federal agencies.
Whether measured by the large number of private-
ly litigated cases reported, or by privately funded
studies of the extent and nature of discrimination,
this major lapse in federal enforcement has per-
mitted iliegal discriminatory practices, some
blatant and many subtle, to flourish in our
society. Accordingly, all departments, and agen-
cies should act quickly and decisively to reaffirm
the central role of the federal government in
eradicating illegal discrimination and to mount
major efforts to enforce civil rights laws. Consis-
tent with such a program of enforcement, depart-
ments and agencies should implement the
following recommendations:

Increase the Number of Self-Initiated
Investigations of Systemic Patterns and
Practices that Perpetuate Discrimination
and Take Enforcement Action to Combat
Those Practices.

Federal agencies should increase the number of
self-initiated investigations of systemic patterns
and practices to determine whether regulated en-
tities are complying with nondiscrimination laws.
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Such investigations often reveal more widespread
discriminatory practices and provide remedies to
greater numbers of victims than do complaints
brought by individuals. Notwithstanding that fact,
there has been a precipitous decline in the number
of systemic investigations initiated by federal
agencies during the 1980s.

Federal agencies should select sites for investiga-

tions based on regular and comprehensive collec-
tion of data. Data should be collected more
frequently from entities with a higher likelihood
of noncompliance with equal opportunity laws,
based on such factors as their history of dis-
crimination or demographic changes in population
served.

Develop Management Programs to
Ensure Timely Resolution of Individual
Discrimination Complaints.

Management programs should be developed to en-
sure that federal enforcement agencies investigate
and resolve individual complaints of discrimina-
tion on a timely and effective basis. A top
priority of agencies should be to reduce backlogs
of complaints, to assure that complaints are not
closed or improperly suspended with incomplete
investigation, and that staff operate pursuant to
written guidelines designed to ensure consistent
and correct application of the law. Mandated
timeframes for the processing of complaints
should allow additional time for complex, multi-
issue, multi-party complaints. Agencies should be
required to report annually the number of com-
plaints that were processed according to the
timeframes and the additional resources necessary
to achieve compliance.

Only through this kind of upgrading of com-
plaint-handling systems can citizens have con-
fidence that government will be responsive to
grievances based on claims of discrimination.

Agencies Should Settle Cases Only Where
They Obtain Remedial Plans which
Obligate Entities to Take Specific Steps
which will Correct Violations.

A fundamental aspect of sound enforcement
policy is that in dealing with systemic or institu
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tion-wide discrimination, agencies must require
remedial plans which obligate entities to take
specific steps to correct discrimination. It is not
enough for agencies to rely on assurances of good
faith or nonspecific future actions. This latter
policy--which is currently in use--has resulted in
settlements which neither require entities to
achieve any specific progress nor provide man-
datory alternatives where the good faith effort
does not remedy the violation. Mere reliance on
"good faith efforts" rather than on results
achieved, contradicts long-established legal-prine™ ~——_|
ciples and bipartisan enforcement policies formu-
lated during the 1960s and 1970s. In some later
cases initiated by the Department of Justice, vic-
tims of discrimination represented by private
counsel have successfully objected to the inade-
rJacy of relief embodied in a settlement agreed

to by the government.

Presettlement consultations should also be held
with the purported beneficiaries of settlement
agreements to enable them to express their views
about whether their rights and interests are ade-
quately protected.

Where Settlements that Fully Redress
Discrimination Cannot be Obtained,
Agencies Should Take Vigorous
Enforcement Action Including Litigation
and Adminstrative Sanctions Such as the
Withdrawal of Federal Funds and
Debarment of Contractors.

During the 1960s and 1970s, federal enforcement
agencies, exercised active and visible leadership
in the development of civil rights protections by
filing and litigating numerous cases. During the
1980s, however, these same agencies eschewed in-
vestigation of new cases and virtually ceased trial
and appellate litigation or other enforcement ac-
tion in ~=arly every major area of enforcement.

W  ‘“e application of sanctions is ordinarily
acourse e taken only after other efforts have
failed, it must be a ¢edible alternative if civil
rights enforcement is to succeed. Only when they
believe that sanctions will be applied will many
entities that have engaged in discrimination agree
to meaningful settlements.
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Federal Policy Should Encourage, Not
Undermine, Private Enforcement by
Victims of Discrimination.

Federal agencies should rescind policies and
practices that have had the effect of undermining
private initiatives to enforce civil rights laws.
Government opposition to a victim’s efforts to
protect his or her personal rights is antithetical to
the purposes of the civil rights laws and to basic
principles of self-government.

Recent practices which have had the effect of
undernining private enforcement of civil rights
lav .. lude opposition to the interventiop of
ViCliue in casc., initiated by the government. In
other cases, the federal government has opposed
settlement agreements between private plaintiffs
and Jdefendants. In still others, the Department
has abandoned longstanding positions favoring
victims of discriminatic 1 on grounds that the
relicf goes too far, and has even switched sides to
support defendants. Most of these newly adopted
positions of the goven..newt have been resounding-
ly rejected by the Supreme Court and by federal
appellate courts.

Federal agencies also should reexamine their
blanket policy against intervening in all cases
filed by private plaintiffs who have adequate
resources to prosecute the case and have raised
proper issues. There are many instances in which
government participatior would be sound policy
because of the national perspective, expertise, and
depth of experience that federal agencics can lend
to assist the court.

Federal Agencies Should Adopt
Regulations and Policy Directives to
Interpret Civil Rights Laws.

Executive Departments and agencies should adopt
interpretive regulations consistent with congres-
sional intent to provide for effective enforcement
of civil rights statutes. Several agencies have
failed to propose or adopt interpretive regulations
of numerous statutes until many years after
statutes were enaced by Congress. One example,
is the Department of Housing and Urban Develop-
ment which did not issue substaative regulations
under the Fair Housing Act of 1968. The

agencies’ lack of timely action has impeded their
ability to review compliance with civil rights laws
and undermined private enforcement eftorts.

To avoid protracted delay in adopting interpretive
regulations, Congress should consider enacting
legislation to require agencies to propose and
adopt regulations within mandated timeframes.

Measures to Strengthen Enforcement
Programs of the Equal Employment
Opportunity Commission.

The lack of a vigorous program of enforcement
has been particularly acute at the Equal Emplc;-
ment Opportunity Commission (EEOC). For this
reason, special meas’ “es are needed to strengthen
the EEOC. First, the cEOC muet act quickly and
decisively to institute manage.s - ystems to
reduce the ever-growing baca f complaints.
Systems which proved successfw in reducing the
backlog during the 1970s and early 19805 were
dismantled in 1983. According to a recent report
of tkz General Accounting Office, the Rapid
Charge Process, which offered parties the oppor-
tunity to negotiate complaints with little invsstiga-
tion, was successful in achieving a major
reduction of the backlog of complaints. Since its
abandonment, according to the GAO, the backlog
of cases has doubled. A new system must also al-
locate investigative resources in a sensible man-
ner, rather than assuming that all complaints call
for equal resources.

Second, the EEQC should initiate and file new
cases challenging patterns and practices of
discrimination by private employers and
employee organizations. In recent yoars EEQC
has virtually ceased to initiate and file such cases
despite the fact that it has primary authority to do
so. Comprehensive investigations of systeric dis-
crimination should be conducted and cases filed
against employers and unions with the worst
employment practices

Third, a new plan is needed to revise the proces-
sing of discrimination complaints filed by federal
employees and applicants. Under current law, the
EEQC has delegated complete responsibility for
investigaling and resolving complaints to the
department or agency where they arose. Congres-
sional committees, the General Accounting Of-
fice, and others have severely criticized that
structure as replete with conflicts-of-interest, and
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causing inordinate delays. Any plan to reform the
processing of discrimination complaints filed by
federal employees should preserve compl7inants’
right to an administrative hearing and designate
the EEOC, rather than the department or agency,
to be the decision maker after the hearing. The
EEOC should retain responsibility for investiga-
tion of complaints, unless it is satisfied that the
department where it arose will resolve complaints
in a timely and fair manner.

Collect and Publish Enough Information
to Permit Efficient Enforcement of the
Civil Rights Laws.

The Office of Management and Budget and all
departments and agencies should adopt data col-
lection policies that will permit efficient enforce-
ment of civil rights laws. The data needed include
comprehensive analyses of the nature and extent
of systemic discrimination against blacks,
Hispanics, Native Americans, women, disabled
people, and other groups protected by the laws
compased to the population as a whole, and sur-
veys of whether particular institutions and entities
conform their policies and practices to the law.

Adequate enforcement of civil rights statutes
depends on the collection of data. Without data,
agencics cannot identify, monitor, or verify the
practices and policies which violate the law. Data
collection need not create undue burdens.
Mecchanisms such as the EEOC Coordinating
Council have been created to avoid unnccessary
duplication and to minimize the burdens on busi-
ness. Yet, in the 1980s the ability of federal agen-
cies to detect discriminatory practices and ensure
that they are eradicated has been crippled by 1" =
failure to systematically collect data. Among e
specific needs are the fohowing:

o The Secretary of Education should conduct a
comprehensive count of the number of language
minority children in need of bilingual or English
as a Second Language instructional services. As
early as 1982, Secretary of Educatica Bell ac-
knowledged that the "lack of [an] accurate count
is a matter of national concern.”

e The Secretary of Education also should rescind

a policy adopted in 1984 of sampling school dis-
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tricts at random to collect information on the ra-
cial composition of schools, classes, faculty and
related services. Random sampling has resulted in
approximately two thousand school districts
previously surveyed between 1978 and 1982,
being completely bypassed from 1982 to 1988.
The new secretary should return to the pre-1984
methodology, including a comprehensive survey
of school districts as necessary to restore the in-
tegrity of the civil rights survey data base.

e All federal agencies which regulate financial
institutions should conduct and publish research
on systemic patterns and practices that affect the
availability of mortgage loans to minorities and
women. No meaningful data collection on this sub-
jeci has taken place in the last eight years.

e The Equal Employment Opportunity Commis-
sion shoud investigate the continued existence of
systemic paiteras and practices that limit equal
opportunity on a company, or institution-wide
basis. This will facilitate an enforcement program
which targets companies with the worst records.

e The Department of Health and Human Services
should study the incidence and causes of racially
disparate use of health services, particularly by
Medicare patients.
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IV. Presidentiai Appointments

In Appointments to the Federal Bench,
High Priority Should be Given by the
Administration to Selecting Nominees
Who Will Make the Judiciary More
Broadly Representative of the American
People and Who Have a Demonstrated
Commitment to Equal Justice Under
Law.*

Competence, integrity and a judicial temperament
clearly are critical factors in the selection of
people for federal judgeships. Other factors are
extremely important as well.

If the federal judiciary is to be perceived as fair
by the American people, and if it is, in fact, to do
justice, its members cannot be drawn from a
single stratum or segment of American society.
The issue is not one of parity or proportional rep-
resentaiion of any segment of society. Rather, the
issue is simply that a judiciary which reflects the
great diversity of this nation will have a depth
and variety of experience that will enable it to
deal fairly and sensitively with the cases that are
brought before it. One principal way to ac-
cc mplish this goal is for the administration to
draw on the increasing pool of talented minority
and women attorneys in making appointments to
the federal bench. This kind of outreach can be ac-
complished through a variety of mechanisms, in-
cludirg the establishment of regional commis-
sions to identify minority and female candidates
for the bench, and regular consultations by the
Justice Department with the professional associa-
tions that represent minority and women attorneys
on the national and local levels. Efforts to secure
greater input from the public on nominees could
also increase the pool of minority and women
attorneys.

A second goal of great importance is the selec-
tion of persons who have a demonstrated commit-

Commissioner Harold R. Tyler did not participate in the consideration of the views expressed harein. He servzo as Chairman of the
Standing Committee on Federal Judiciary of the Amesican Bar Association.
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ment to equal justice under iaw. While there is no
checklist of characteristics that determine such a
commitment, several factors are relevant. In
recent years, nominations have failed or been
withdrawn when it was discovered that the can-
didates had, by word or deed, demonstrated racial
or other forms of prejudice. Increasing attention
also has been paid by the Senate Judiciary Com-
mittee to a nominee’s current association with or-
ganizations that are exclusionary in their
membership standards. In addition, weight should
be given to positive factors such as the record of
candidates in community or pro bono repre-
sentation activities on behalf of the
disadvantaged. Further, there has been increasing
recognition of the need for nominees who under-
stand the central sole of the fcderal courts in
protecting the rights of persons who caruot obtain
protection elscwhere in the political prozess.

Finally, with the Senate’s reaffirmation that its
constitutional duty to "advise and consen{” makes
it a full partner in the judicia’ selection process,
there has come a need for better consultation by
the Executive Branch with the Senate. While con-
frontations sometimes are unavoidable, if the aew
administration finds ways to consult and
cooperate with the Senate Judiciary Committee in
advance of nominations being forwarded, it may
contribute to the goals of a stronger, fairer, mor=
representative federal bench.

Persons Nominated and Confirmed to
Independent Agencies and Executive
Branch Positions with Responsibility for
Enforcement of Equal Opportunity Laws
Should have a Record of Commitment to
and Support for Enforcement of Civil
Rights Laws.

As this report has demonstrated, there is a major
rebuildig job to be done if federal agencies are
to become effective instruments in protecting the
rights of citizens. Many federal civil rights enfor-
cement agencies have not investigated and
resolved individual complaints on a timely basis,
have conducted few self-initiated investigations
of systemic discrimination, and have failed to
develop and implement adequate training
programs or guidelines to advise staff on proper
investigative proccdures. The departure of ex-
perienced lawyers and investigators has weakened
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the staffs of many civil rights enforcement agen-
cies. Remedies and enforcement techniques that
once brougkt civil rights gains have fallen into
disuse.

The rebuilding iov can only be done if the per-
sons appointed to head the civil rights programs
of each agency have strong substantive skills in
civil rights and a commitment to enforce the law.
At one time it was thought by some that a lack of
background in civil rights demonstrated objec-
tivitv. If there was ever any merit to that notion,
there is none now.

[
[

32




V. EASING RACIAL AND ETHNIC
TENSIONS AND CONFLICT

A first priority for the new administration should
be to take visible and sustained initiatives to deal
effectively with the evideat rise in intergroup ten-
sion and conflict that occurred during the 1980s.

Establish a Cabinet-Level Task Force
made up of the Heads of those Cabinet
Departments that have Program
Responsibilities and Resources that can
be Focused on Intergroup Tensions and
Conflicts with Instructions to Develop
and Submit to the President within Sixty
Days a Coordinated Action Plan for
Dealing with both the Causes and Results
of these Conflicts,

The evidence of a deterioration in intergroup rela-
tions in the United States has become painfully
apparent. Racial conflict appears to be on the rise
despite an increase in the number of criminal

civil rights prosecutions brought by the Reagan
administration’s Justice Department. The dramatic
episodes of racial violence that occurred in
Howard Beach, New York and Forsythe County,
Georgia, have been replicated in other less
publicized confrontations around the nation. The
expressions of racial bigotry that were evoked by
a court order to remedy housing discrimination in
Yonkers, New York, are all too common in other
communities in which minority families move
into previously all-majority neighborhoods. Dis-
turbing incidents of religious bigotry, such as van-
ds - of synagogues, also continue. Most
disturbing are the many recent acts of racially
motivated vandalism or bigotry that have oc-
curred on college campuses around the

nation.

In addition, with the rise in immigration there
has been a resurgence of nativism manifested in
part by legislative efforts to reprass foreign lan-
guages. Proficiency in English is an essential at-
tribute of citizenship. But carc must be taken to
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ensure thi. such efforts do not create new barriers
for citizens not yet proficient in English, and
hinder their fulfillment of such rights and duties
of citizenship as voting or receiving essential
government services. For example, efforts to
abolish bilingual ballots and educational programs
that make some instruct:onal use of a student’s na-
tive language serve to exacerbate tensions without
accomplishing legitimate objectives.

There is now, clearly, an urgent need for posi-
tive presidential leadership. The machinery that
now exists in the federal government--largely rep-
resented by a small Community Relations Service
buried in the Department of Justice--is clearly in-
adequate. On the othe: hand the problem of inter-
group tension and conflict should not be assigned
to an outside "blue-ribbon" commission. What is
required is a cabinet-level task force, established
by the president, and made up of the heads of
those Catinet Departments whose program respon-
sibilities and ):sources would enable them to
develop and implement coordinated plans to deal
with the causes and results of conflict and
promote intergroup understanding. In establishing
such a task force, the president should make it
clear that he expects the personal participation of
members of his cabinet and that the ultimate
responsibility for employing the resources of each
department to achieve the objectives of the task
force resides at the top of each agency. The Presi-
dent should ask to have the action plan on his
desk in sixty days.

Enact Legislation to Establish a System of
Comprehensive National Reporting of
Violent Crimes Motivated by Prejudice
and Bigotry.

The president should support and Congress
should enact legislation to collect data about
violence stemming from racial, religious, and eth-
nic prejudice as part of the National Uniform
Crime Report Index. No such records are current-
ly kept on the rational level to assist local com-
munities and law enforcement agencies by
identifying the frequency, location and pattern of
hate crimes over time. During the 100th Con-
gress, such legislation overwhelmingly passed the
House of Representatives and was reported unani-
mously by the Senate Judiciary Committee to the
full Senate, but was not acted on prior to adjourn-

Recommendations

ment. The legislation is supported by thirty State
Attorneys General and major law enforcement
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VL. MONITORING OF CIVIL RIGHTS
ENFORCEMENT

The effectiveness of civil rights laws and execu-
tive policies has always depended upon vigilant
action by public bodies that monitor and oversee
federal age..cies charged with administering the
law. With the regression that has occurred in the
1980s, the need for such monitoring and over-
sight, if anything, has increased. Federal depart-
ments and agencies seeking to rebuild their civil
rights enforcement capacity will need support, en-
couragement, and additional resources from the
president and Congress. They will also need a
watchful eye, constructive criticism and, oc-
casionally, congressional demands and executive
action to change personnel and policies.

Action by the President and Congress to
Strengthen the Monitoring Capacity of
Agencies Under Their Control.

During the 1980s several congressional commit-
tees, notably House Committees on the Judiciary,
Education and Labor and Government Operations,
investigated and held hearings on deficient civil
rights performance by various federal agencics.
Such investigations should serve as models for
other congressional committees and should be
maintained and expanded. At the same time, it is
realistic to recognize that the press of other
legislative business often makes it difficult for
congressional committees to initiate oversight ac-
tivities or to sustain scrutiny over time even after
having issued a report calling for corrective ac-
tion. Other measures are needed, including con-
tinuing action by the General Accounting Office,
acting on its own initiative or at the instance of
Congress, in monitoring federal agencies.

As for the Executive Branch, the president
should consider rebuilding the monitoring
capacity lodged in the Office of. Management and
Budget during the 1970s. In addition, OMB’s Spe-
cial Analysis of Civil Rights Enforcement Ac-
tivity should be resinstated as part of the annual
budget submitted to Congress. As noted else-
\Hu;;c in these recommendations, if civil rights
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laws are not vigorously enforced, other important
policy objectives including social and economic
initiatives will be significantly harmed.

Unless the U.S. Commission on Civil
Rights is Reconstituted as a Bipartisan
Independent Monitoring Agency, It
Should be Abolished.

Unless the new administration is willing to join
the Congress in reconstituting the U.S. Commis-
sion on Civil Rights as an autonomous bipartisan
agency with members who are both independent
and of unquestioned ability, Congress should
refuse to reauthorize the agency.

For some twenty-five years, the Commission
was the principal source of information about dis-
crimination and analysis of federal agency perfor-
mance in combating it. Because of its statutory
mandate and tradition of bipartisanship and inde-
pendence, the Commission could be critical, some-
times harshly so, of the government of which it is
a part.

This role changed abruptly when members of
the Commission were fired for criticizing federal
department and agency performance and were
replaced by other commissioners. Congress dealt
with the problem through ensuring designation of
some members by the congressional leadership.
This resulted only in insuring a dissenting voice
at the Commission. Consequently, the
Commission’s role as a fact-gatherer and monitor
of federal performance has virtually disappeared,
and it is beset with severe problems of mis-
management, lack of purpose, and very little ac-
complishment.

If the Commission is not thoroughly reccn-
stituted as a bipartisan, independent agency it
should be abolished. Mechanically, such a trans-
formation can occur by creating a new Commis-
sion with the original system of presidential
appointments and Senate confirmation of commis-
sioners, along with a provision allowing removal
only for cause. In practice, however, it can only
occur if the president is prepared to appoint distin-
guished citizens whose independence is unques-
tioned. If these conditions can be established, the
agency could again become a bipartisan, inde-
pendent monitor and indeed might assume other
important responsibilities such as investigation
into potentially effective measures for providing
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opportuaity for those locked in poverty by multi-
ple factors of discrimination and deprivation.




Looking To The Needs Of The
Future

Much of the civil rights debate in the 1980s has
focused on whether remedies and enforcement
techniques that had been employed by the federal
government for years should continue to be used
to secure effective protection against discrimina-
tion. Most of the recommendations contained in
the preceding sections are directed toward restor-
ing policies and methods of enforcement that
were initiated in the 1960s or 1970s but that fell
into disuse or were dropped by the past ad-
ministration,

But in this struggle over whether the clock
shouid be turned backward, the needs of the fu-
ture should not be neglected. Mere restoration of
the status quo that existed prior to the 1980s will
not provide genuine equality of opportunity for
persons who have been subject to discrimination
and deprivation. Nor is the status quo adequate to
meet the needs of the nation. It is generally recog-
nized that there is a pressing need to upgrade the
education and technical skills of the nation’s
workforce to enable the United States to comzete
effectively in the 21st century. It is an unarguable
demographic fact that the workforce of the future
will be drawn largely from the ranks of women
and minorities. In this situation, it is simply bad
business as well as injustice to allow the potential
of any citizen to be stunted by discrimination or
neglect.
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Recommendations

In this section, the Commission sets out several
recommendations that look to the future

l. New Legislation To Extend Civil
Rights Protections

In most areas, Congress has already enacted laws
barring discrimination and has given to the
executive departments and other agencies the
necessary enforcement tools. In those areas,
strong enforcement is dependent almost entirely
on executive leadership. However, in other areas
critical gaps remain in the laws to eradicate dis-
crimination that need to be filled by new legisla-
tion. The Bush administration should give its full
backing and support to the following recommenda-
tions:

Extend Current Civil Rights Laws to
Protect Disabled People Against
Discrimination in the Private Sector.

People with disabilities first received protection
against discrimination in 1973 when Congress
enacted the Rehabilitation Act, a statute which
applies solely to the federal government, federal
contractors, and federally assisted programs.
Under that Act, it is unlawful for federal depart-
ments, and agencies, contractors who do business
with the federal government and institutions
which receive federal assistance to discriminate
against persons with Jdisabilities. When the 100th
Congress passed the Fa'c Housing Amendments
Act of 1988, it extended vondiscrimination protec-
tions for people with disabilities to the private sec-
tor for the first time.

The protections embodied in the Rehabilitation
Act and Fair Housing Amendments Act of 1988
are not absolute, but often involve a balancing of
rights and interests. So, for example, employers
or providers of housing need only make a
"reasonable accommodation" to "otherwise
qualified persons.” These broad concepts have
been given content over the past decade by regula-
tions and court cases that, in general, have
provided opportunity for disabled persons while
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allaying concerns that employers and other institu-
tions would be faced with enormously burden-
some costs in making facilities accessible. This
body of regulation and case law would help give
content to a new statute as well.

Failure to bar discrimination by private, state
and local empioyers, and by providers of basic
services, such as transportation, communications,
and health, would mean a continuing denial to dis-
abled people of opportunities to participate and
contribute to American society.

Legislation that meets the basic gaps has been
drafted and was introduced as the "Americans
with Disabilities Act" at the end of the 100th Con-
gress.

Permit Citizens to Register for Federal
Elections by Mail and to Remove
Deadlines for Registering in Person.

The President should support legislation to permit
citizens to register in federal elections by mail
and to remove deadlines for registering in person.
The legislation is needed because restrictive prac-
tices continue to impede participation of large
numbers of minority, disabled, and low-income
citizens in the electoral system. Many barriers,
such as inaccessible sites and limited hours for
registering to vote, as well as dual registration re-
quirements, would be removed by the proposed
legislation. The Citizens’ Commission provided
extensive documentation of the problem in a 1988
report, Barriers to Registration and Voting: An
Agenda for Reform.

The Universal Voter Registration act of 1988,
was introduced in both the House of Representa-
tives and the Senate during the 100th Congress.
The Senate Rules Committee and the House Sub-
committee on Elections held hearings on the
proposed legislation.

In Responding Legislatively to the Crisis
in the Savings and Loan Industry and in
Other Federally Regulated Financial
Institutions Congress Should Include
Provisions to Strengthen Proscriptions
Against Redlining and to Stimulate
Community Reinvestment.

It seems clear that one of the early tasks of the
new administration and the 101st Congress will

be to deal with an acknowledged crisis of li-
quidity that exists in the savings and loan deposit
insurance programs. According to some estimates,
hundreds of savings and loan institutions are insol-
vent and the federal programs which insure cus-
tomer deposits are cash poor. Protection of
depositors may well require a costly infusion of
federal funds.

If, however, Congress is to enact "bail-out"
legislation, it should insist that the industry it is
restoring meet its obligations to deal fairly with
citizens and with the communities in which thrift
institutions operate. One major persistent problem
is that of redlining refusal by lending institutions
to make loans in areas inhabited by minorities.
Legislation to bail out the deposit insurance
programs of federally regulated banks and thrifts
should include provisicns significantly strengthen-
ing the ban against redlining, embodied in the
Community Reinvestment Act, and the
mechanisms to monitor compliance with that Act.

Under existing law, federally regulated banks and
thrifts must determine and meet the credit needs
of communities they serve, including low- and
moderate-income neighborhoods. Federal bank
regulatory agencies consider a financial
institution’s compliance with the Community
Reinvestment Act as one factor among many
during periodic examinations of a bank’s finan-
cial "safety and soundness” or in response to a
challenge of a bank’s application for permission
to open new branches or to merge.

Among the reforms needed to strengthen the ban
against redlining are centralizing enforcement
authority that presently is now diffused among a
multiplicity of agencies, further specifying of
standards to be used by federal bank regulatory
agencies to measure compliance with community
reinvestment laws, and creating mechanisms for
effective private enforcement.

Correct Substantial Undercounting of
Minorities During the 1990 Decennial
Census.

Among the first items of business upon taking
office, President Bush should restore the Census
Bureau’s program to provide a statistically sound
method to correct the disproportionate undercount
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of minorities during the 1990 decennial! census.
The substantial undeivount of minorities leads to
under-representation in state and local legislatures
and to the misallocation of federal funds for
education,

environmental protection, and other services
distributed on the basis of population.

While decisions on how to correct the census
need not be made until after it is completed in
December 1990, the data upon which t.» base
decisions will not be available unless the ban on
data collection imposed by the Department of
Commerce is lifted. The Census Bureau program
is strongly supported by special panels of experts
of the National Academy of Sciences and the
American Statistical Association.

Because the "window of opportunity” for imple-
menting the Bureau’s program is quickly closing,
the president should act immediately. Failing an
executive decision, Congress should consider
legislation to require the Department of Com-
merce and the Census Bureau to implement statis-
tically sound programs to develop a data base to
correct the substantial undercounting of
minorities during the 1990 decennial census.
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il. Providing Opportunity To
Disadvantaged Citizens.

Civil Rights Policy Should Be Better
Targeted to Protect the Rights of
Disadvantaged Citizens.

Civil rights laws are not a panacea. They can
rcmove barriers that a person faces that are
attributable to racial or other forms of discrimina-
tion. But the laws do not, in most circumstances,
address obstacles that arise from deprivation or
neglect rather than from discrimination.

However, civil rights laws could make a prac-
ticd difference in the lives of more low-income
citizens, if the people charged with administering
them focused more attention on the protections
the law affords this segment of the population.
For example, where racial and economic factors
combine to deny a person access to opportunity,
there has been a tendency among federal officials
to shy away and instead to tackle cases that in-
volve racial factors alone. The reasons for such
preferences may be understandable. Issues involv-
ing race and class are often more politically
charged than those involving race only. They may
also appear more intractable; just as many ad-
ministrators of job training programs may prefer
to "cream” those most prepared to be trained, so
civil rights officials may prefer the easier cases.

But civil rights policies and enfo.cement
programs that neglect low-income rinorities, low-
income women, low-income disabled people, are
shortsighted. They do not afford the full mcasure
of protection that the law contemplates and they
impose economic and social costs on socicty.

A bettes targeted civil rights policy in housing,
for exumple, would dircct more enforcement ef -
fort to the elimination of exclusionary land use
practices and residential mortgage loan criteria
which, although couched in non-racial terms, ef-
fectively ban the entry of minority citizens into
many communities. Restrictive land use practices
do more than deprive minority citizens of housing
choices. They effectively exclude the children of
low-income minority families from education and
other services they need to become productive




citizens. They cut minority workers off from ac-
ress to jobs, particularly in burgeoning suburbs,
where the bulk of growth in service, manufactur-
ing, and retailing estabishments is occurring,
along with increases in public sector employment.
Failure by federal officials to address land use
barriers constitutes a tacit acceptance of the condi-
tion of extreme isolation that relegates low-in-
come minorities to separate and inferior services
in most metropolitan areas of the nation.

A better targeted civil rights policy in education
would focus greater attention on public school
practices that place disproportionately high
numbers of minority children in classes for the
mentally retarded or for low ability students at
the eariiest stages of their school career. Such
practices mislabel low-income minority children
as unable to learn and provide a rationale for
failures to teach them. A better targeted policy in
education also would build on the successes that
private civil rights organizations have achieved in
some interdistrict school segregation cases and in-
ittatelitigation to provide desegregation
throughout metropolitan areas.

A better targeted policy in health would require
the Department of Health and Human Services to
take action to enforce the obligation of Hill-Bur-
ton hospitals to make services available to all
people in the community. Past failures to enforce
this obligation have had a drastic impact on poor
people, mzny of whom lack access even to
transportation to health facilities.

A better targeted policy for enforcing the rights
of disabled persons would assure that the
statutory requirement that "related services” be
provided in education be interpreted to include
health procedures that disabled children need to
participate in classrooms. Exclusion of such ser-
vices places a heavy burden on families who lack
the means to purchase the services on their own.

In sum, the targeting of enforcement programs
suggested by the examples above coutd provide
practical opportunities to people who, although
victims of discrimination, have reaped little gain
until now from the existence of federal civil
rights laws.

K 2

The Administration Should Recommend,
and Congress Should Give Priority
Consideration to, Legislation Which
Gives More People Access to the Equal
Opportunities Guaranteed by Civil Rights
Laws.

Several decades of experience have demonstrated
that the legacy of discrimination and deprivation
has had so strong an impact that many of our fel-
low citizens need a helping hand from govemn-
ment to derive benefit from civil rights laws. In
other words, programs are needed waich wiii give
more people access to the equal spportunity
promised by civil rights laws.

For example, in the area of eclementary and
secondary education, the Headstart program has
demonstrated its capability of equipping children
from low-income families to start public schuol
on a more equal footing. But fewer than one of
five eligible children is enrolled. The program
should be fully funded to enable children of low-
income families to begin elementary school
without serious educational deficits. Both the
Title I program of the Elementary and S econdary
Education Act, which has provided effective, ser-
vice to children in schools in low-income areas,
and the Bilingual Education Act, which enables
students to overcome language barriers to full par-
ticipation in the education process, are vader-
funded in comparison to the pool of children who
could benefit from such programs.

Special measures are also needed in the area of
higher education. The Upward Bound program
has proved its effectiveness and a major increase
in funding would enable far more low-income
students to reap the benefits of college prepara-
tion assistance that has enabled many to enter and
graduate from four-year colieges. Pell grant <
programs--the federally funded scholarship for
low-income students--should be funded at levels
to reduce the amount of debt incurred by these
students and enable a far larger number to attend
four-year public and private colleges.

During the past year, Congress considered but
did not enact legislation nezded to strengthen
families in which single parents or both parents
raust work. Likewise legislation is needed to open
up job opportunities; e.g., by taking action to deal
with our rapidly deteriorating infrastructure. The
enactment of childeare legislation will make it
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possible for low-income parents to work by
providing assistance for the care of their children
in a safe environment. And, family and medical
leave legislation will assure the job security of
workers who must take leave to attend to
problems affecting the health and well-being of
themselves or members of their families.

It is also apparent that new legislation is needed
to reverse the recent drastic reductions in federal
housing assistance for low- and moderate-income
persons, reductions that have contributed to the
exacerbation of problems of homelessness and
racial isolation.

Clearly, the legislation described above is not
limited to any particular group of beneficiaries. It
would extend assistance to economically disad-
vantaged white males as well as minorities,
women, 2nd disabled people. At the same time,
the relationship of measures of this kind to
equality of opportunity should be apparent. A
black child, who in her earliest years is deprived
of adequate nutrition and health care, mmay have
no practical access to equal educational oppor-
tunity. An economically disadvantagcd mother
seeking fair treatment in the job market may
benefit little from the protections of the equal
employment laws if she lacks access to
affordable childcare. In these and other instances,
some forms of basic assistance must be available
to minorities, woruen, and disabled people if they
are to have access to the equal opportunities that
civil rights laws are designed io secure.

A major objection posed to such legislative
recommendations is that they are costly to imple-
ment and will overload the federal budget at a
time of major deficits. But before reaching the
conclusion that these measures must be deferred
un'il times are financially less stringent. the ad-
miaistration and Congress should conduct a cost-
bevefit analysis comparing the short-term costs of
the legisiation with the long-term costs that will
be incured by coniizuing neglect of the major
problems that the legislation is designed to
redress. Such an analysis should, for example,
take into account the evidence that investments in
early childhood education and development for
low-income children significantly diminishes the
likelihood that society will later incur costs as-
sociated with drug involvement, teenage pregnan-
cy, incarceration for criminal offenses, and
joblessness. The analysis should also gauge the
losses in economic productivity that the naticn
will suffer if it continues to neglect the potential
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of many of its citizens; e.g., by being satisfied
with a patchwork medical system which ignores
the health needs of many citizens.

Any fair analysis will conclude that an administra-
tion and Congress willing to incur deficits
designed to stimulate economic growth and assure
national security should be willing to make invest-
ments in human growth and development that will
serve those objectives and that will vltimately be
repaid severalfold.
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CHAPTER 1V

FEDERAL POLICY
DEVELOPMENT,
COORDINATION, AND
MONITORING

by Deborah P. Snow!

[T]he president's words and
dseds, particularly early in a
new administration, establish
- priorities and expectations for
federal officials.
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l. introduction

Executive direction and oversight is essential to
effective federal civil rights enforcement. In all
policy areas, the president plays a unique and
substantial role in setting a national agenda of
attention, establishing a tone for public and
governmental concern, interpreting events, and
communicating public values. This is partly, but
by no means solely, a symbolic role, for the
president’s words and deeds, pasticularly early in
a new administration, establish priorities and ex-
pectations for federal officials as well. The impor-
tance of presidential leadership is heightened in
civil rights because of the kistorical circumstan-
ces of massive state-s7 tioned deprivations of
civil rights, the federa. .art in the struggle to
overcome them, and the halting establishment in
the last 30 years of a framework of federal civil
rights protections whose enforcement has been
casily stalled and undermined.

Federal civii rights enforcement is characterized
oy fragmentation and decentralization of
authority, policy development, and operational
responsibility. These characteristics result in part
from piecemeal definition of protections and crea-
tion of enforcement agencies, procedures, and
remedies.® Also, the conceptual approach of cer-
tain federal enforcement programs (e.g., ..ondis-
crimination and affirmative action in federal
contracting and nondiscrimination in the use of
federal funds) dispersed civil rights enforcement
responsibility to the myriad procurement and
program cperating agencies.” Expansion of such
requirements in legislation creating revenue shar-
ing* and block grant® programs and extension of
protections to additional groups has resulted in
assignment of some degree of enfo- - ~jent
authority to scores of federal agencic

As the leading monitor of the emergence and
effectiveness of federal civil rights enforcement
during the 1970s, the U.S. Commission on Civil
Rights stressed the importance of developing
more effective mechanisms to address the result-
ing persistent problems of policy, enforcement in-
consistency, and duplication of comgliance and
enforcement efforts.’ For example, although Ex-
ecutive Orders 11247 and 11764 assigned the Jus-
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tice Department authority to coordinate interpreta-
tion of legal requirements and enforcement policy
under Title VI, despite criticism from the Com-
mission, the Department--and at least some agen-
cies--integpreted its authority as suggestive, not
directive.” Similarly, the Equal Employment Op-
portunity Act of 1972 addressed the increasingly
evident coordination problem by creating the
Equal Employment Opportunity Coordinating
Council (EEOCC), to bt composed of senior offi-
cials from four agencies with equal employment
enforcement responsibilities--the Eg:al Employ-
ment Opportunity Commission (EEOC), the
Department of Justice, the Department of Labor,
and the Civil Service Commigsion-—and the U.S.
Commission on Civil Rights.” It provided a forum
for inter-agency discussion (including progress
toward uniform guidelines for employee selection
tests) but, according to the Commission, lacked
the teeth and 'gcentives essential to meaningful
coordination.’’ Within the employment area, the
Commission called for greater consolidation,
streamlining, coordination, and monitoring of the
contract compliar:ce program then dispersed
among more than ten procurement agencies and
the Department of 1I.,abor’s Office of Federal Con-
tract Compliance.l In addition to emphasizing
the need for coordination of enforcement of these
similar, or identical, civil rights protections, the
Commission strongly recommended creation of
an effective policy development, coordination,
and monitoring capability in the Office of
Management and Budget (OMB) to support e -
panded presidential leadership in civil rights en-
forcement, 12

Th. Carter ad. inistration placed a relatively
high priority on addressing such concerns. Its
Reorganization Project, centered in OMB,
considered options for better coordination,
monitoring, and organization of civil rights policy
generally, and of enforcement of equal employ-
ment opportunity, fair housing, and nondiscrimina-
tion in federal financial assistance programs, in
particular. After several years of declining
organizational visibility for civil rights within
OMB, for ex e, the Carter team created an As-
sistant Director for Civil Rights, with respon-
sibility for increasing sensitivity to civil rights
concerns within OMB’s regular budget, legisla-
tive review, and program evaluation processes
and for improving presentadon and assessment of
civil rights enforcement information provided to
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OMB by the agencies. One aspect of this effort
was continued refinement of Special Analysis J

(" Civil Rights Activities"), part of OMB’s annua!
budget presentation that consolidated and dis-
cussed civil rights performance and budget data.?®

Through Reorganization Plan No. 1 of 197814
and its implementing Executive Orders, the Carter
administration consolidated the contract com-
pliance program (with associated resource
authorizations) from the scattered agencies into
an expanded Office of Federal Contract Com-
pliance Programs (OFCCP) within the Department
of Labor,1 transferred enforcement of the Equal
Pay Act and the Age Discrimination in Employ-
ment Act from the Department of Labor to
EEOC, and assigncd primary responsibility for
coordination of equal employmens policy deveiop-
ment and enforcement to EEOC.!

The Reorgar.ication Project also asserted greater
authority for the Department of Housing and
Urban Development (HUD) to improve coordina-
tion of feder%l efforts to combat housing dis-
crimination.!® More broadly, President Carter
issued Executive Order 12250, assigning signifi-
cantly enhanced authority and responsibility to
the Department of Justice for coordinating enfor-
cement policy and operations under Title VI and
under the related prohibitions of Title IX of the
Education Amendments of 1972 (sex discrimina-
tion in federally assisted education programs),
Section 504 of the Rehabilitation Act of 1973
(handicap discrimination in federally conducted
and assisted programs), and yarious similar
program-specific provisions.”” (Coordination of
en.orcement of the similar prohibition in the Age
Discrimination Act of 1975 against unreasonable
age discrimination in federally assisted programs
rests by statute with the Department of Health
and Human Services (HHS), successor to the
Department of Health, Education and Wt:lfart:.)20
Late in 1980, the Justice Dcpartment developed
an Implementation Plan stressing the need for all
affected agencies to issue comprehensive and com-
patible regulations_and standards for enforcing
these prohibitions.

As the Carter administration drew to a close,
then, the federal government had created a
{ramework for greater coordination and coherence
in civil rights enforcement policy development
and operations. In a brief 1981 report, the U.S.
Commission on Civil Rights called on the new
administration to rcinforce and extend these posi-
tive developments by appointing a civil rights
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policy advisor to the White House staff, i §
strengthening OMB’s staff and responsibilities, lI. The Reagan Administration
using the full array of enforcement sanctions (in-
cluding fund termination, if necessary), and in-
creasiiig representation gg women and minority
men in senior positions.““ The balance of this
chapter considers how the Reagan administration

approached these problems of policy develop- Sharp controversy has marked civil rights enforce-

ment, coordination, and monitoring and identifies ment policy in the Reagan administration. The

some major issues facing the new administration president himself has not played a major visible

taking office in 1989. role in this area, delegating policy development
largely to the Justice Department (in consultation
with the Cabinet Council on Legal Policy). This
arrangement has produced perhaps the most clear-
ly stated "philosophy” of civil rights of any ad-
ministration, but, at the same time, it has not
ensured that the administration "spoke with one
voice” on key issues. As other chapters of this
report demonstrate, the substance of the
administration’s basic policy has been only partly
supported by federal courts, Congsess, and enfor-
cement agencies. Further, its determination to
reverse policy direction through enforcement ac-
tions and through cc-optation of the U.S. Commis-
sion on Civil Rights alienated and reinvigorated
"traditional” civil rights organizations, effectively
eliminated the Commission from the policy scene,
and stimulaied greater congressional oversight of
enforcement agencies.

Delay in appointing key civil rights officials
(particularly the new Assistant Attorney General
for Civil Rights), budget priorities hostile to
programs serving many member of protected
classes, and rhetorical pronouncements of ad-
ministration members and friends created real
anxiety in 1981-82 over likely civil rights
policies.”” Concrete steps, such as the Attorney
General’s May 1981 speech stressing enforcement
policy based on intentional discrimination and
"color-blind" remedies limited to individual vic-
tims, rescission of the pending revised guidelines
for the contract compliance program, and the
policy reversal in the Bob Jones case (that left the
administration in the position of supporting tax ex-
emptions for segregated private schools), created
a perception that the Reagan administration not
only would not support strengthening federal civil
rights protections but would seek to "roll back”
those existing in 1981.2* The "fairness issue"
jelled by mid-1982 and was never successfully
put to rest by the administration. Indeed, it could
not have been, for, despite White House reac-
tions, the issue was not whether the president, per-
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sonally, was a "racist,” but the direction and ef-
fects of his administration’s enforcement
policies.zs With the president defensive, when in-
volved; the Justice Department crusading to "re-
store” its interpretation of the original meaning of
the ciyil rights movement and the 14th Amend-
ment;”” the Commission on Civil Rights moving
from watchful to critical to besieged, and the civil
«ghts groups and their congressional allies
alarmed and embattled, the (arguable) opportunity
for a constructive debate on the future of civil
rights enforcement passed.

Despite the policy leadership role of the Justice
Department, confusion about Reagan Administra-
tion positions on key issues has not been un-
usual. Such uncertainty largely reflected conflict
within the administration on specific issues and
cases. The Heritage Foundation, for example,
complained that White House staff, courting
minority businessmen, produced statements sup-
porting set-aside programs while the Justice
Departmgnt was opposing them in Dade County,
Fiorida.?’ The administration failed to develop a
timely position on House action on extension of
the Voting Rights Act in 1982, in part becausg of
White House-Justice Department differences.?
Businessmen complained, to Civil Rights Commis-
sion staff, among others, that too many spokes-
men with different messages were confusing the
business community about the administration’s in-
tent to enforce the contract compliance require-
ments and about the actual slggdards of
compliance that must be met.”” Qutright policy
conflict between Justice and EEOC and between
Justice and OFCCP made it clear these were
problems of reality, not just perception.? The
former Secretary of Education reported disasree-
ments with the Justice Department over the
approg{iate position for the U.S. in key Title IX
cases.”” The administration’s apparent support for
a legislative 1eversal of its victory in Grove City
v. Bell offers another example of self-created con-
fusion.3? Additional examples can be found in the
Justice-HUD differences in developing clear-cut
administration pogitions for amendment of the
Fair Housing Act>® and in changing positions on
coverage of AIDS under the nondiscgimination
provisions of the Rehabilitation Act.” Though
the fundamental ideological stance of the adminis-
tration against race-conscious remedies--the
centerpiece of its civil rights policy--was evident
in 1981, the course of spggific policy develop-
ment was not so smooth.
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The Office of Management and Budget played an
important role in overall management of federal
civil rights enforcement during the Reagan ad-
ministration, though it was not the role the Com-
mission on Civil Rights had envisioned. Rather
than strengthening the specialized civil rights
staff, after 1982 OMB downgraded the staff and
moved it from the director’s office to the general
counsel’s office. As of 1988, no separate civil
rights policy staff person is mentioned in GMP’s
telephone listing. Similarly, despite the central
importance of budgetary policy in the Reagan ad-
ministration, Special Analysis J became less and
less useful; the civil rights data review was not
published in the budget documents after fiscal
1987. Tracing the civil rights impact of OMB’s
policies and procedures on regulatory reform and
paperwork data collection would require substan-
tial additional research. It is clear, however, that
such clearance requirements have delayed some
civil rights rule-making3 and controversies over
basic data collection arose between OMB and
EEOC, OMB and HUD, and OMB and HHS.?’

Inaction, as well as action, has undermined
enforcement by eliminating important informa-
tion. In 1984, with OMB acquiescence--if not en-
couragement--the Office of Personnel
Management (OPM) failed to seek renewal of the
form (Form 1386) used to collect racial, sex, and
national origin data on external job applicants,
and in 1986 OPM canceled it altogether. Gcher
regulatory previsions (e.g., the Uniform
Guidelines on Employee Selection Procedures) re-
quire collection of applicant flow data for
monitoring agency cqual employment opportunity
performance. Without periodic OMB approval,
however, such information cannot be collected. 8

In the absence of continuing, even it {law ed,
budget and performance data from OMB, it is dif-
ficult to assess the budgetary status of civil rights
enforcement as the Reagan administration comes
to an end. Reviewing funding and proposals from
fiscal year 1980 through fiscal year 1984 for six
key enforcement agencies, the U.S.Commission
on Civil Rights found significant reductions in
funds, staff, or both, when controlling roughly for
inflation. Ii concluded the lost resources were not
compensated for by management and productivity
improvements, particularly where responsibilities
had grown.”” A more recent review for some of
these agencies terms funding for EEOC and the
Civil Rights Division’s Employment Litigation
Section "stable” between 1980 and 1988, while
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noting that OFCCP has suffered "significant"
resource reductions during that time.** A study of
data across all enforcement agencies for the
period 1971-1985 indicates that the constant dol-
lar allocation of funds for civil rights enforcement
was generally stable from 1974 to 1981 and then
dropped to a plateau about 20 percent lower for
the first Reagan term.*!

Such trends are revealing only in the context
of detailed information about agency operations
and performance. It is clear there has been no
major infusion of funding ‘o support enforcement
in the last severa! administrations. Enforcement
activities tend to be highly labor-intensive. Staff
salaries and benefits account for the major part
(about 70 percent) of enforcement agencies’
budgets. Travel also can be an expensive com-
ponent, if staff conduct site visits for compliance
reviews and technical assistance or field research
to support litigation. Time and experience do not
necessarily reduce enforcement costs. More com-
plex cases can require larger litigation teams and
greater investment in cczaputer technology and co-
cial science research skills. Enforcement success
can lead to greater attention to industrial or
recipient sectors with fewer resources to comply
without enforcement action or technical assis-
tance. More effective outreach can increase
caseloads. Management improvements and staff
training may improve productivity figures;
whether they also improve efficiency and effec-
tiveness of civil rights enforcement is an open
question.”“ An even more fundamental problem is
the continuing absence of established perfor-
mance measures for evaluating the effectiveness
of civil rights enforcement. This problem is not
unique to this field, but the'lack of progress in ad-
dressing it represents a missed leadership oppor-
tunity, particularly for OMB and the Commission
on Civil Rights.

The Reagan acuninistration, building upon founda-
tions laid in the Nixon-Ford and Carter administra-
tions, has increased the capability for centralized
management of policy (and, to a lesser extent,
operations) in any field in which the White House
desires to concentrate. Establishment of tighter
controls over agency budgets, legislative ac-
tivities, and data collection and development of
the regulatory clearance process - provide an in-
tegrated arsenal of central management weapons.
These can be used, as noted above, to impede, as
well as »dvance, civil rights. Similarly, the
presidew cy itself still offers the best "pulpit" in
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government, the one office to which attention
must be given. Though President Reagan chose
not to do so, a president has an unequaled oppor-
tunity to provide moral leadership on public is-
sues, including, for example, explaining to a new
generation the need for, and legitimacy of, a
vigorous federal civil rights enforcement effort.
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The intensity of the dogged conflict
between the Reagan adminlstration
and "tradjtional" civil rights forces
helps illuminate the question of
whether the Commission has a
useful future

o
o s

Il1l. Enforcement Coordination

As discussed above, coordination of enforcement
policies and standards is important in eliminating
duplication of enforcement action and multiplica-
tion of compliance standards. It also helps ensure
compatible, if not uniform, willingness to take
enforcement action, and. over time, should save
enforcers and complics time, money, and effort.
The Reagan administration began with a clear
coordination framework in place. Its record in
utilizing that framework has been uneven.

Al*hough HUD’s lead role under Title VIII (the
Fair Housing Act)* was strengthened by Execu-
tive Order 12259, until very recertly, HUD has
shown no discernible interest in developing
implementing regulations.* In 1983, the then
Assistant Secretary for Fair Housing and Equal
Opportunity wrote to Civil Rights Commission
staff that the appropriate time to develop such
regulations would come after enactment of amend-
ments to Title VIIL*® Since Congrcg; passed the
Fair Housing Amendments in 1988,*" perhaps
HUD will soon implement this responsibility.

The Department of Healt~ \nd Human Services
(HHS) has been almost as lagga: 1 in carrying out
its coordination responsibilities under the Age Dis-
crimination Act of 1975.*8 With few resources to
make its views stick, coordination, largely a mat-
ter of ensuring comparable regulatory develop-
ment among affected agencies, has not been a
high priority. The government-wide regulations
on which agencies are to base their proposals
were published finally in June 1979. In one in-
stance, the Justice Department’s proposed age
discrimination regulations languished in "review"
at HHS from November 1980 until July 1984; the
low priority must be shared, for Justice did not
submit the draft final regulations until August
1987.9

Coordination efforts have beer more evident at
EEOC and the Coordination and Review Section
of the Civil Rights Division, where, as discussed
above, the broadest authority and responsibilities
are lodged. Nevertheless, priority and policy con-
flicts and procedural complexities, associated
with the added layer of OMB review, tend to
limit the scope and effectiveness of both
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agencies’ regulatory coordination.>® The Section
has, in recent years, concentrated its efforts on
prodding federal agencies to adopt its prototype
regulations for non-discrimination on the basis of
handicap in federally-conducted programs, and
the Assistant Attorney General reported that over
ninety agencies Yere well along in the rule-
making process.”” The Section also has reviewed
agencies’ proposed regulaticas for federally-as-
sisted programs, provided technical assistance for
civil rights units’ planning activities, and
responded to requests for advice on handling
particular complaints.> Its access to detailed
information on agency operations creates an op-
portunity for more systematic assessment of civil
rights enforcement problems and potential, but its
institutional setting (and resource constraints)
create no incentives for developing such a
capability.

Coordination of equal employment enforcement
by EEOC continues to deliver less than hoped
when the Reorganization Plan was implemented.
One of the major interagency efforts has been the
joint EEQOC-Justice Department arrangement for
referring individual employment discrimination
complaints pursuant to the federal f'%nancial assis-
tance laws to EEOC for processing. 3 But
EEOC’s authority for supervising equal employ-
ment opportunity for federal employees, and, in
particular, its requirements for affirmative action
plans, have been undermined by Justice Depart-
ment refusal to cooperate, on the grounds that its
own goals and timetables might somehow be
transformed into quotas.>* EEOC seems to lack
confidence in its ability to exercise policy leader-
ship 5hen conflicts with the Justice Department
arise”> and appears not to have taken its case to
the White House, as contemplated by Executive
Order 12067. Given the Department’s control
over litigation against state and local employers
and its relative political strength within the
Reagan administration, this approach might be
realistic in the short run. Authority conceded in
this context, however, may never be retrievable.

Coordination problems naturally arise when dif-
ferent entities share responsibility, authority, and
junisdiction. It probably also is natural that agen-
cies will pursue most vigorously their primary
missions and not their coordination functions.
That is why executive leadership must creatc in-
centives for operating agencics to increase the
priority. resources, and visibility of their coordina-
tion activities.

Chapter IV

V. The Lingering Death of the
U.S. Commission on Civil Rights

A struggle for control of the U.S. Commission on
Civil Rights has been a continuing feature of civil
rights developments during the Reagan years.
After a series of ups and downs since 1982, in
mid-1988 the (Civil Rights Commission) may
best be compared to the comatose victim of multi-
ple assaults, sustained now by external

infusions of the minimal resources necessary to
avoid outright death. This outcome reveals the
intensity of the dogged conflict between the
Reagan administration and "traditional® civil
rights forces and helps illuminate the question of
whether the Commission has a useful future.

Originally authorized by the Civil Rights Act of
1957 for two years, the Commission’s life was
extended, and its jurisdiction sometimes modified,
at two to five years intervals thereafter. 6 After
twenty-five years, it was a "temporary" agency
with a career civil service staff of about 215 sup-
porting a full-time staff director and six part-time
commissioners appointed by the president and
confirmed by the Senate. Its initial function of in-
vestigating complaints of deprivation of voting
rights had long since given way to conducting
more generalized research on current or potential
civil rights problems; evaluating the enforcement
activities of the federai government and, to a
lesser extent, of state governments; publicizing
(through formal hearings, publications, State Ad-
visory Committee activities in the fifty states and
the District of Columbia and other means)
problems and opportunities affecting matters
within its jurisdiction; and acting variously as a
"conscience," reminding the nation of its history
and the contemporary challenge of achieving
equality, and a "gadfly," seeking to spur more
vigoroy; action to protect and enhance civil
rights.

The Commission considered itself, and was
usually described as, an "independent” agency,
meaning that it reported to both the president and
Congress, but took policy direction from neither,
and spoke only for itself. Practically, this meant
that the Commission did not clear its specific re-
scarch activities {uther than some data collection),
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publications, or testimony through OMB’s execu-
tive branch clearance procedures (though it was
subject to the executive budgetary process), or
seek to achieve the objectives of successive ad-
ministrations. As the agency evolved, commis-
sioners were not expected routinely to leave
office with a change of administrations. With oc-
casional exceptions, the commissioners and top
staff generally held themselves at arm’s length
from every administration, a distance facilitated,
no doubt, by the agency’s habit of freely criticiz-
ing each administration’s performance, particuiar-
ly in the enforcement area. The Commission’s
membership was bipartisan by statute and its
decisions bipartisan by custom and practice. Its
operating style, particularly under Chairman
Arthur S. Flemming (1973-82), was deliberative;
votes generally reflected substantial consensus
rather than persistent division.

In light of its subject matter, its reauthorization
record, its institutional independence, and the
concerns and experiences of its members, the
Commission also believed it had a special obliga-
tion to protect the civil rights gains of the post-
World War Il era and to help secure genuine
"equal protection of the laws," particularly iu the
face of any faltering of commitment that might be
analogized to the end of Reconstruction after the
Civil War.>® From the mid-1970s on, the Commis-
sion sought to clarify the meaning of institutional-
ized civil rights in its less familiar and, perhaps,
more intrusive post-legislative phase, to weigh
progress against persistent problems and ine-
qualities, to place in a broader perspective (or, dis-
count) social costs incurred for the social benefits
to be won from compliance with a broad inter-
pretation of civil rights laws, and to keep the spot-
light on constitutional values.’” In the context of
public and political controversies of the 1970s
and 1980s, the Commission staunchly defended
the use of busing as an appropriate remedy to
overcome particular school segregation problems
and of various affirmative action programs, in-
cluding employment and admissions "goals and
timetables” and business set-asides. The Commis-
sion also strongly supported adoption of the
Equal Rights Amendment.

Increasing the technical quality and timeliness
of work products, streamlining and tightening
program management accountability, and making
maximum use of the agency’s institutional
leverage were repeated themes of Commission
program planning sessions in the late 1970s.
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These considerations led to shifting the emphasis
of enforcement oversight (and some program
review) from longer-term research studies to
shorter-term policy and "incident" analysis keyed
to achieving specified program objectives (also
called enforcement or program "monitoring"). Fol-
lowing up on the major enforcement studies of
the mid-1970s and anticipating the evolution of
management problems, program plans developed
during the Carter administration identified issues
related to executive direction and oversight of
enforcement policy and operations as a major
focus of this monitoring activity. As a result, the
Commission and its staff became more deeply in-
volved in analyzing (and criticizing) federal
policies and activities concerning regulatory and
legislative development, budgets and other
resource allocation decisions, appointments to
major government positions, inter-agency relation-
ships, litigation strategy, and so on.

In short, by 1983, the Commission had well-

efined positions at variance with the views of

the Reagan administration on a variety of con-
troversial public policy issues. At bottom, there
was a fundamental difference of interpretation
and philosophy concerning the nature of discrim-
ination and the necessary and appropriate
remedies for it. The Commission also was asser-
tive in commenting on current policy and adminis-
trative developments, which sometimes led to
sharp disagreements with the administration (e.g.,
an extensive 1981-83 interagency correspondence,
punctuated by several public statements, on the
Justice Department’s position in a series of cases
challenging Title IX enforcement; a series of
reports questioning administration budget policies
affecting civil rights enforcement and education
programs, in particular; public dissatisfaction
with the pace of appointments of women and
minority men to major administration positions

By 1984, however, the administration won (at
least temporary) control of the Commission
through appointments in the wake of the neces-
sary reauthorization of the agency. Efforts in
1981-83 to replace a majority of the commis-
sioners succeeded in appointment only of a new
chairman and one commissioner and recess ap-
pointment of a new staff director. The administra-
tion was publicly embarrassed by the questionable
quality of two proposed appointees and twice
frustrated by lack of Senate action on confirma-
tion of groups of three nominces intended to
replace three "liberal" commissioners.’” In
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October 1983, as the House and Senate con-
sidered reauthorization, including alternative
means of ensuring its independence), the agency’s
authorization expired, the staff began to close the
Commission. The president fired the three com-
missioners he was seeking to replace through ap-
pointments. (Two were reinstated after a lawsuit
and thereby restored a quorumn, allowing the Com-
mission to complete rts statutory responsibility to
issue a "final" report)

After several compromises failed, and with Con-
gress moving toward adjournment, a "deal" was
reached restructuring appointment of commis-
sioners and ex panding tae Commission to eight
mem!-2rs. As described by the civil rights repre-
sentatives involved in the negotiations, accep-
tance of the compromise depended on
appointment of specific individuals (including in-
cumbents), a majority of whom would be likely to
maintain existing policy on major issues.” Ac-
cording to a neutral observer, after Congress ad-
journed, although neither of the key Republican
senators involved in negotiating the compromise
disputed its reported detarls, the White House
said there was no deal.®> The president signed the
legislation, but neither he nor the House
Republican leadership followed through on the
appointments deal. As a result, the "new" Com-
mission had a majority of five (sometimes six)
"in tune" with administration policy views and
willing to concur in reappointment of the chair-
man and staff director. This series of events, and
the unconcealed pleasure of these two senior offi-
cials at having prevailed over the "civil rights in-
dustry" undoubtedly contributed to the subsequent
rancor within, and surrounding, the Commission.

The United States Commission on Civil Rights
Act of 1983 essentially retained the
Commission’s previously authorized powers and
responsibilities for six years (until November 30,
1989), but dramatically changed the selection and
tenure of commissioners. The president and Con-
gress (through the leadership of each chamber)
each appoint four members-- apportioned to avoid
domination by members of cither political party--
to specific terms. Half of each group of appoin-
tees were apporr}ted to three-year and half to
six-year terms.” ' (This arrangement could create
regular staggering in membership in a permanent
or long-term body, but with the authorization
limit of six years, it simply confuses matters.)
The law authorizes the president to appoint a staff
director with the concurrence of a majority of the
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Commrsgron, no longer requiring Senate confir-
mation.”” The ustice Department questioned the
constitutionlity of this hybrid, but the prestJent
accepted it, and it has not been formally chal-
lenged. 69

At its first meeting in January 1984, the
"reconstituted” Commission declared its indepen-
dence from the Reagan administration and from
the "old" Commission’s policies (though it did
not disavow them wholesale) and completely
revamped the agency’s program. (The commis-
sioners decided, for example, that budgetary sup-
port was not an appropriate question for
Commission research, except in the context of en-
forcement. A project on minority student access
to financial aid programs, therefore, was replaced
by a study of the effects of affirmative action on
higher education.) The Commission also issued a
statement criticizing the Supreme Court’s accep-
tance of a lower court’s affirmative action relief
in the Detroit police case.’® This meeting set the
tone for much of what followed. Perusal of Com-
mission meeting agendas and transcripts, or more
readily available sources such as the New York
Times Index, for the next several years shows a
preoccupation with combatting affirmative
remedies of all sorts, contentious meetings,
unilateral position-taking, and abandonment of
any semblance of deliberation. These characteric-
tics of the personal style of the then-Chairman,
the late Clarence M. Pendleton, Jr., were widely
noted, but, in fact, the behavior of the Commis-
sion asa body can be described in similar
terms.

The role of career program managers in advis-
ing the Commissioners was severely curtailed.
Indeed, at least one new Commissioner refused
even to exchange pleasantries with career execu-
tive staff. Battle lines were so sharply drawn and
relations so embittered between the ideological
majority and holdover minority, that the newer
Commissioners either discounted warnings that
the Staff Director frequently did not respect
routine operating procedures or felt that ideologi-
cal loyalty precluded exercising meaningful over-
sight of the agency’ s management. Internal
program planning became detached from staffing
and budgetary considerations; professional staff
reviews critical of favored projects were either ig-
nored, rejected as ideologically motivated, or
precluded by avoidance of traditional review pro-
cedures. These problems were compounded by an
influx of new employees, some in very senior
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positions, wino lacked experience in research on
civil rights, in the peculiar problems of conduct-
ing research in a government agency, or botk.
The implications of program decisions were rare-
ly, if ever, discussed; in shifting resources away
from programs maraged by career staff to those
managed by noncareer staff, for example, the
Commissioners were also seriously undermining
the program and enforcement monitoring ac-
tivities they continued to claim as a centerpiece
of the agency’s program. (They seemed puzzled
by later criticism of this result.) The
"reconstituted” staff did not serve the commis-
sionets well, but the commissioners did not insist
that they do so. Their lack of control and inade-
quate information on program operations and
management were exacerbated by turnover in top
staff positions. When the Commission’s manage-
ment and diminished productivity came under
sharp congressional scrutiny, the commissioners
were unable to mount an effective defense.

The conflict on the Commission drew not only
substantial media attention but greatly enhanced
monitoring by civil rights groups and Congress. A
staff member from the House Judiciary Subcom-
mittee on Civil and Constitutional Rights became
a regular meeting attendee, as did, for example,
staff representatives of the Leadership Conference
on Civil Rights and the NAACP Legal Defense
Fund, Inc. (both of whom happened to be former
Commission employees). Thus, more than at any
other time, the Commission suddenly became sub-
ject to intense and knowledgeable oversight. Cer-
tainly, these observers were not neutral, but their
concerns about the focus and integrity of the Com-
mission and its policy independence from the ad-
ministration were reinforced by their ability to
interpret events (and nonevents) evident in Com-
mission meetings (e.g., submission of staff-
drafted comments on proposed changes in Voting
Rights Act guidelines as personal comments of
the chairman; the shifting of project reports from
the "statutory” to the "clearinghouse" category;
redefinition of State Advisory Committee reports
as "briefing memoranda"; elimination of office-
level staff allocatious; submiss’on of project
proposals and designs lacking budget and staffing
information; nonparticipation of executive staff
members in discussion of matters in their pur-
view). Indeed, the observers may well have under-
stood the implications of such seemingly arcane
matters better than the commissioners: the general
import of these random examples is :imiting the

informatiou available to the commissioners and
reducing their role in program and policy
decisions.

After the president "effectively seized control"
of the Commission,'“ the civil rights forces
counter-attacked through congressional legislative
committees’ authorization and oversight ac-
tivities, including a General Accounting Office
(GAO) audit,” and increased House and Senate
Appropriations Subcommittees’ controls on the
Commission’s budget.”* Despite strenuous Com-
mission objections (supported by the adminis-
tration), following an unsuccessful attempt to
control spending by "ear-marking” the fiscal year
1986 appropriation to the Commission’s tradition-
al budget activities, the fiscal year 1987 and sub-
sequent appropriations were sharply reduced, with
tight restrictions imposed on certain categories of
spending.7 Ironically, one effect of this "counter
coup" has been to relieve the "reconstituted” Com-
mission cf the necessity for making good on the
major program changes of 1984-85. For the last
two years, the administration has proposed fund-
ing the Commission at $9.8 million and $13.4 mil-
lion. The House, however, has defunded the
Commission altogether, while the Senate commit-
tee has kept it alive at a subsistence level, with
controls limiting use of consultants and contrac-
tors, com “issioners’ time and personal staff, and
noncareer employees, and setting requirements
for spending specified amounts on q,nforcemcnt
monitoring and regional operations.’® As a result,
the Commission’s appropriation has dropped from
its fiscal year 1986 level of $11.7 million to $7.5
million in fiscal year 1987 and to $5.’4; million in
fiscal year 1988 and fiscal year 1989.”/ These
funding cuts have substantially reduced staff,
especially veteran career st_?ff, including those as-
signed to program activity. 8

The Commission is but a shadow of its former
self,”’ barely able to moun. program activity suffi-
cient to justify monthly meetings. It has issued
four reports, based on projects begun during
headier days, during each of the last two fiscal
years.” It has conducted only limited hearings,
and, increasingly, its program activity consists of
receiving "bgieﬁngs" from outside persons and or-
ganizations.®! The fifty-one State Advisory Com-
mittees (SAC) required by statute are supported
by a sharply reduced regional staff operating from
offices in Washington, Kansas City, and Los An-
geles. Most reported regional activities are "plan-
ning meetings" or community forums, and few
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SAC reports are issued.52 While Congress re-
quires that a certain amount be spent for "civil
rights monitoring,” it appears that "monitoring"
has been redefined to mean reporting on all civil
rights-related current events, instead of the more
systematic enforcement and program oversight
previously associated with the term.5> Nationally,
the Commission has dropped off the screen. Its
value and its future are much in doubt.

The Commission is but a shadow
of its former self, barely able to
mount program activity sufficient to
justify monthly meetings.

Q
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V. Congressional Oversight

As the political struggle over control of the Com-
mission drew the appropriations subcommittees
and the House legislative subcommittee irto
closer oversight of the Commission itself, so too,
the decline in the Commission’s civil rights enfor-
cement monitoring contributed to a substantial in-
crease in Congressional oversight of civil rights
enforcement agencies and issues. The Subcommit-
tee on Employment Opportunities of the House
Education and Labor Committee has been espe-
cially active monitoring EEOC operations and
policy development, to the clear displeasure of its
chairman.”™ The House Government Operations
Subcommittee on Employment and Houging also
conducted oversight hearings on EEOC. 5 Tts Sub-
committee on Intergovernmental Relations and
Human Resources has closely tracked the Educas-
tional Department (ED) Office for Civil Rights.%
Among others, the House Select Committee on
Agin% ,?lso has looked at civil rights enforce-
ment.”" GAO oversight appears to have in-
creased.®® Civil rights enforcement issues also
were central in the legislative struggles culminat-
ing in the Civil Rights Restoration Act of 1988
and the Fair Housing Amendments of 1988 and in
the 1985 Senate Judiciary Committee confirma-
tion hearings on appointment of Assistant Attor-
ney General William Bradford Reynolds to be
Associate Attorney General.

In some respects, increased congressional over-
sight of civi! nghts enforcement may be seen as a
positive development. In the context of an-
aounced administration commitment to revise
major enforcement policies and reduce the
regulatory impact of the federal government, addi-
tional enforcement monitoring seems highly indi-
cated. Legislative oversight requires agencies to
justify their policies and operations. Oversight
hearings and studies also can be helpful in educat-
ing members of Congress about the accomplish-
ments and needs associated with civil rights
cnforcement, education that can be very useful
when agencies seek reauthorization and appropria-
tions. Generally, however, oversight is likely to
be a lower priority for committees than program
reauthorizations, new legislation, confirmations,




and appropriations. Hearings can be very impor-
tant in publicizing problems, but they are not
necessarily the most productive format for evaiuat-
ing enforcement processes or exploring alterna-
tives. Oversight can be sporadic, lacking in
continuity and perspective, and divert committees
from broader policy issues. Certainiy, legislative
oversight cannot be an effective substitute for
clear executive direction of enforcement, and it
can only partially substitute for systematic
monitoring o1 the type the Commission, at its
best, did.
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VI. Looking Aheac!

As a new administration comes into office in
January 1989, it faces a challenye, and an oppor-
tunity, to restore confidence in federal leadership
in civil rights enforcement. There ;s a positive
role for state and local enforcement « fforts,
operating in tandem with and separately from
federal activity. Ultimately, the effectiveness of
laws rests, ia large measure, on voluntary com-
pliance. Yet the federal goverament has an essen-
tial role, based in historical circumstances and in
the concept of national citizenchip, both in posi-
tively securing tederally protected civil rights and
in setting a tone and example that encourages
respect and compliance. The new administration
can recognize the corrosive effects of the discord
and distrust of the last eight years and seek to re-
store greater civility and openness to debate. The
new administration can take a number of positive
steps to create an agenda to improve civil rights
enforcement.

A. Presidential Leadership

The president siould reaffism the fundamental
commitment of the United States Government to
achicvement of genuine equalitv. He should recog-
nize the need for continuing personal attention to
this objective and seek opportunities to
demonstrate in deed as well as word his under-
standing of the gap between the promise and the
reality of equality and the positive role his ad-
ministration can play in eliminating that gap. In
particular, the new president can take care in
making appointmcats to ensure that lower-1-vel
appointees share his perceptions and commitment;
he can expressly include strengthened civil rights
coforcement in the broad themes and priorities of
his administration, and he can reach out to make
his administration rore representative of the
population. Key enforcement agencies need top-
quality leadership: HUD, for example, must move
quickly to create the administrative and
regulatory structure and secure the resources to
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enforce the new Fair Housing law; tne Assistant
Secretary for Civil Rights at the Department of
Education, especially, must lzad in enforcing the
expanded requirements of the Civil Rights Res-
toration Act and in managing resources and
strategy free of its cowmt-mandated timgeframes for
processing and resolving complaints;”~ the
Office of Federal Contract Compliance Programs
of the Department of Labor needs stable, strong
leadership. Appointments to such posts are criti-
cal for ensuring effective and coherent enforce-
ment.

The president also must build into his advisory
structure some means of assessing enforcement
needs and problems on a government-wide basis.
Properly-supported staff in the White House or at
OMB can be a critical investment for improving
executive direction of civil rights enforcemeut. A
high priority for such a staff group is imprc¢ving
the availability of information for evaluating the
need for and effeciiveness of civil rights enforce-
ment. Whether upecial Analysis J ("Civil Rights
Activities") is resurrected and refined or some
other format is developed, better information is es-
sential for overall management of enforcement.
Another early task is managing policy review and
d-/elopment in areas identified in this report as
critical.

B. Resources

Though there are some differences among par-
ticular agencies, generally speaking, resources
available for civil rights enforcement have
remained stable or declined in real terms. Work-
sharing agreements shift some of the enforcement
burden to state and local governments, but there
are very real limits to such an approach. Civil
rights enforcement, like other law enforcement
programs, is labor intensive. While savings may
be realized through productivity improvements,
those improvements also have a price tag. Staff
training, education and other outreach programs
to victims of discrimination, information and tech-
nical assistance programs to support voluntary
compliance, improved coordination of compliance
standards and staff operating procedures, im-
proved collection and analysis of enforcement-re-
lated information--such efforts to support greater
productivity require an investment of financial
resources and management t:nt:rgy.9 As noted
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above, there also will be costs associated with en-
forcement of two major new faws and, perhaps,
other new policies (e.g., coverage of AIDS vic-
tims under Section 504), improving the scope and
quality of enforcement coordination, and explor-
ing alternative approaches to civii rights enforce-
ment.

C. Enforcement Coordination

For reasons discussed above, coordinating enforce-
ment across ageacies will continue to be a key
organizational and policy challenge. Institutional
consolidation may sometimes be appropriate, as
(most observers probably would agree) in the
case of the contract compliance program, but as
that case also shows, consolidation is not a quick
or cheap fix. Creating an effective new enforce-
ment agency takes years and substantial political,
managerial, and financial investment. Unless the
potential benefits are clear and convincing, those
resources probably are more wisely invested in
strengthening coordination. One central problem
in improving coordination is eliciting lead agency
commitment to the task. Coordination agencies
have o*her things to do that are more pressing,
more rewarding, and/or more readily ac-
compiished. White House and congressional incen-
tives and oversight can increase the priority
attached to coordination responsibilities by agen-
cies such as HUD and HHS. Another problem is
that lead agencies generally lack authority to
enforce their coordination policies. Denying clear-
ances to new regulations is a common, but rather
self-defeating, coordination mechanism. Policy
conflict may paralyze needed regulatory develop-
ment or enforcement actions, and there usually
are strong disincentives for taking conflicts to the
president. A more visible White House staff func-
tion might be able to assist with firm, though in-
formal, resolution of such conflicts. The
framework created through the 1978-80 executive
orders has improved enforcement coordination,
but there is real need to explore the value of its
further elaboration.




N.  Moritoring and Oversight

Just as the number of agencies with enforcement
responsibilities and variety of those protections
and remedies require coordination, the
decentralization of enforcement activity and the
special Federal responsibility for civil rights en-
forcement require a self-conscious monitoring and
oversight capability. There are different ways to
institutionalize this function. Congress and its sup-
port agencies, ,or cxample, have played an in-
creasingly important role in overseeing civil
rights enforcement in recent years. While it is un-
likely that many exccutive branch officials would
applaud this development, oversight of many
other policy areas is left to Congress. The charac-
teristics of legislative oversight, however, limit
its uscfulness to the White House as a manage-
ment information and assessment tool. A monitor-
ing and evaluation staff in the Executive
Office of the President (EOP) could serve White
House needs more directly, though such staff may
either get caught up in the press of events or be
dismissed as irrelevant. So presidentiaily-oriented
a staff may also lack credibility cutside the White
“louse. T~ the extent that civil rights enforcement
«SSUES "2 seen as internal administration matters,
an EOP location for an oversight unit, linked to
the policy advisory staff, probably makes the
most sense. If, however, these matters are viewed

in a broader dimension, then a monitoring func-
tion independent of White House policy control
with access to executive agency information
makes more sense--i.e., a re-reccastituted Com-
mission on Civil Rights.

E. Future of the U.S. Commission on
Civil Rights

Authorization of the Commission will expire on
November 30, 1989, so the new administration
must address this question very soon. Several dif-
fer~nt issues must be considered, but it is clear
the Commission currentl, lacks institutional
cred.bility, the resources to conduct an effective
program, a clear sense of mission and priorities, a
reliable institutional or political constituency, and
independence. It is difficult to justify its con-
tinued existence except on grounds that it i
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worth $6 million each year to members of Con-
gress to avoid a record vote to eliminate it, At the
same time, it is also clear that there arc uscful
and important functions for a revitalized Commis-
sion.

A credible Commission can symbolize institution-
ally a continuing nonpartisan national commit-
ment to deliver un the promise of equality. It can
help sustain attention and create expectations
within government and within the broader society
concerning the need to secure civil rights. It can
collect and disseminate information about matters
affecting equal protection across issue areas and
institutional lines. It can serve as an independent
monitor and source of information to the pubi..,
the president, and Congress on the state of “ivii
rights enforcement policies and operations. 1t can
evaluate, and sponsor intra-governmental con-
sideration of the effectiveness of alternative dis-
crimination remedies, performance measures, and
enforcement approaches. It can conduct and spon-
sor research on a wide range of issues related to
equality in America, including the persistent
socio-economic disggrities that create and reflect
de facto inequality.”*

A key question, then, is, what characteristics are
nccessary to create an effective, credible Commis-
sion? Independence from policy and operational
“ontrol is the minimuia criterion. The issue of in-
dependence easily can be confused.”® The former
Chairman of the "reconstituted* Commission
frequently argued that the "old" (pre-1984) Com-
mission was not independent because it was
philosophically linked with the "traditional" civil
rights groups, while the "new” agency was truly
independent because it did not take policy direc-
tion from the White Hovse, Congress, or the
"civil rights community.” Indeed, the destruction
of the Commission’s independence, in this view,
came precisely from those groups and their con-
gressional allies. While he was certainly correct
tha. the appropriations restrictions and strict over-
sight interfere with the Commission’s operational
independence, and it seems unlikely that anyonc
in the White House ordered particular policy
choices, it is also true that after the 1983 crisis,
Commission policy tracked closelv ‘vith adminis-
tration policy. That, after all, was tic point of the
struggle. The Chairman and top staff (and perhaps

other commissioners) certainiy maintained very
close contact with the Civil Rights Division on
policy matters. Former Staff Director Linda
Chavez attended White House-sponsored person-
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nel management training for new m~mbers of the
administration. In 1984, the Herit.ge Foundation
cited her as the administration’s most "forceful”
opponent of comparable worth and a key ad-
ministration opponent of the Civil Rights Restora-
tion Act, legislation designed to overturn Grove
City; she, also, recently referred to herself as part
of the Reagan administration during ber employ-
ment at the Commission.”> Perhaps the Commis-
sion did not "take policy direction” from the
White House, but its two most powerful and
visible leaders identified themselves with the ad-
ministration and its objective of reversing estab-
lished civil rights policy. Their actions certaialy
compromised the agency’s reptation for inde-
pendence.

Appointment of four commissioners and the staff
director solely by the president (particularly by
one president, as was the case in 1983-84 and
presumably would be again, if the existing legisla-
tion were simply extended in 1989) almost guaran-
tees a "presidential” Commission. The four
"congressional” appointees are appointed, in fact,
by four different leaders, divided between the
majority and minority parties in each house. Un-
less the president is totally devoid of influence
with his party’s congressional leadership, if he
wants to enst ‘e an "ideological” majority, he
should be able to girange at least a fifth vote on
key policy issues. 4

It is, in the end, hard to resist the conclusion that
the agency’s independence would be better
secured by returning to president-and-Senate ap-
pointments, with removal for cause, for the com-
missioners. A staff director appointed by the
president should receive Senate confirmation as
well. (The Commissioners might appoint the Staff
Director,” though they have no institutional basis
for managing a search and selection.) Cther
tenure characteristics depend on the extent of the
agency’s authorization. Staggered terms make
sense only in a long-term body, which, indeed,
the Reagan administration was willing to support
at one point in 1983,

The lingering question is whether it is reasonable
to believe a newly-authorized Commission couid
overcome the legacy of the last five years of
turmoil, a new administration would agree to
reinstitutionalize an independent critic, and the
Congressional overseers and civil rights groups
would back off. The possibility of restoring suffi-
cient credib ity to enable the Commission to
begin again rests on devclopraent of a bror.d politi-
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cal consensus about its value and mission. The
Commission has begun a series of meetings and
conferences presumably designed to tap, or per-
haps create, a cgnstitucncy for its 1989
reauthorization.”®
of course, to be left to the Commission.

-2

This is too important a matter,
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CHAPTER V

CHANGING THE
JUSTICE DEPARTMENT’S
POSITION IN PENDING
LITIGATION*

by Joel L. Selig

Certain actions of the Justice
Department’s Civil Rights Division in
the Reagan administration departed

radically from a long-standing,
bipartisan tradition of incrementally
progressive civil rights enforcement.

E MC Chaptar V

l. Introduction

This essay offers some thoughts on the extent to
which a new administration seeking to strengthen
federal civil rights enforcement may be obliged
to adhere to legal positions taken by the prior ad-
ministration in pending cases.

I have previously written critically on the perfor-
mance of the Reagan Justice Department in the
area of civil rights enforcement, with particular
focus on school desegregation, affirmative action
in employment, and tax exemptions for racially
discriminatory schools.! My critique engendercd
a reply from Assistant Attorney General William
Bradford Reynolds,2 and I have responded to his
reply.> I have also previously reviewed the Jus-
tice Department’s fair housing enforcement
program, with particular emphasis on the Carter
administration’s efforts to combat racially ex-
clusionary municipal land use practices.

It has been my view that certain actions of the
sustice Department’s Civil Rights Division in the
Reagan administration dep rted radically from a
long-standing, bipartisan tradition of incremental-
ly progressive civil rights enforcement. My
criticisms have not focused on what I consider to
be legitimate differences of opinion on substan-
tive policy issues. Rather, I have criticized the
Reagan Justice Department from an administra-
tion of justice perspective, concluding that it has
in many instances acted in a manner inconsistent
with neutral principles of responsible law enforce-
ment.

Most of the ten principles of responsible law en-
forcement that 1 have articulated® are potentially
relevant to decisions by a new administration to
change positions taken by the prior administration
in pend’ng litigation.” It seems reasonable to as-
sume that the next administration, whether
Republican or Democratic, may be more favorab-
ly disposed from a policy standpoint than the
Reagan administration was to progressive civil
rights enforcement. It is importaut to reflect,
therefore, on the considerations that might con-
strain the next administration’s desire to change
the government’s legal positioas in pending litiga-
tion. In fairne .., we who have criticized the
Reagan administration for its departures from prin-
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ciples of responsible law enforcement must be
prepared to apply those principles to a new ad-
ministration whose substantive policies may be
more to our liking. The question that then arises
is whether the application of those law enforce-
ment principles may produce different results
when what we view as a more progressive ad-
ministration is rectifying what we consider the
misguided course of the prior administration, as
compared to when what some of us viewed as a
radical administration was reversing what we con-
sidered the proper course of previous administra-
tions -- or whether the application of those
principles must produce the same results in both
circumstances if they are to retain their neutrality
and their vitality.

Before exploring the intricacies of this question,
some preliminary points should be noted. First, al-
though I have vigorously criticized the Reagan
administration for its frequent dis =gard of law en-
forcement principles and for som . of its changes
of position in pending litigation,® I have never
suggested that the principles I have articulated
provide a mechanical formula for deciding what
to do every time the question of a change of posi-
tion is considered. Nevertheless, I do maintain
that those principles should be applied fairly and
dispassionately by each administration and by
those advising or evaluating each administraiicn,
regardless of the policy or political preferences of
the administration, its advisors, or its critics.
Second, while similar sitvations should be
resolved similarly, it is not inconsistent with
neutral principles to treat differently situations
that truly are distinguishable. Finally, it is impor-
tant to remember that the institutional and pruden-
tial constraints I have discussed are not the only
limitations on changes of position: there are legal
constraints as well. It seems appropriate to begin
by considering those legal constraints beforc dis-
cussing institutiona! and prudential limitations.

\3
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ll. Legal Constraints

Consider a school desegregation case which has
been fully tried with respect to liability and
remedy, and in which the district court has
refused the government’s request that it order
mandatory pupil reassignments to desegregate
grades 1-2 at schools found to be unlawfully
segregated. Suppose that in the Reagan administra-
tion the government declined, for inappropriate
reasons, to appeal the district court’s refusal to
desegregate those grade levels.” Would a new ad-
ministration be free to ark the court, in which the
case is still pending anZ a regulatory injunction
outstanding, to reconsider its previous decisiox. to
exclude the lower grade levels, and thea appeal
an unfavorable ruling? Alternatively, would the
government be free to bring a new lawsuit seek-
ing to remedy the continued segregation at those
grade levels?

At the very least, it would seem that the govern-
ment would face a heavy turden to overcome the
argument that issue preclusion in the mist
scenario or claim preclusion in the second
forecloses it from attempting to pursue further
desegregation at those grade levels at this late
date, given its previous decision to abandon the
issue. The government might attempt to argue
that the continued segregation at those schools is
an unlawful, unconstitutional condition which a
court must be free -- indeed, must be required --
to remedy by whatever means is necessary not-
withstanding ordinary principles of collateral es-
toppel or res judicata. However, when the trial
court has explicitly found that the law does not re-
quire a more extensive remedy at those grade
levels; when therz .as been no higher court
decision changing the applicable legal standards
in the period since the court’s previous
decision;”” when the court’s explanation for its
decision included supporting factual findings and
consideration of factors relevant to the exercise of
equitabie remedial discretion; and when the
government did not appeal the court’s judgment
within the time provided for an appeal, it would
be extremely difficult if not impossible to escape
the conclusiop that the government is precluded
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from further pursuit of the issue, even if the
court’s unappealed decision was both legally and
factually incorrect and the previous
administration’s decision not to appeal indefen-
sible.

Consider another example: an employment dis-
crimination case settled by consent decree in the
Reagan administration. The decree provides
various forms of relief, including a general injunc-
tion, prohibition of unvalidated testing proce-
dures, back pay and other specific relief for
identified victims of discrimination, affirmative
action in the form of intensified minority recruit-
ment efforts, but no relief in the form of guotas
or goals and timetables. The government settled
without quota relief because of the Reagan
administration’s antipathy to such relief as a mat-
ter of policy and its mistaken belicf that such
relief is both unlawful under Title VII ?f the 1964
Civil Rights Act and unconstitutional.}! The
administration’s position on quota relief was
wrong under the law as it existed when the con-
sent decree was entered, and it remains wrong in
the wake of recent Supreme Court decisions. * As-
suming that the court has continuing jurisdiction
under the consent decree, which is still in effect,
would a new administration be free to ask the
court to modify the decree to include quota
remeclies?

In this case again it would seem that the govern-

ment would face a virtually insurmountable
obstacle. The case is if anything less appealing
than the school desegregation vxample in two
respects: the government consented to the limited
relief provided as part of a compromise settle-
ment, which may place it in a less favorable posi-
tion from the standpoint of equity than if it had
inadvisedly faiied to appeal an adverse litigatea
determination; and the consent decree simply
provides less stringent and less effective relief
than a quota decree would provide, thereby per-
haps lengthening the time within which a
workforce free of the effects of prior discrimina-
tion may be achieved, but in no way perpetuating
continuing unlawful practices. There has been
neither a change in the law nor a change in fac-
tual conditions that would require or justify
modifying the consent decree and thereby releas-
ing the government from the bargain it struck.

If the government is unable to identify any
"change in law or facts [which] tlas made inequi-
table what was once equitable,"!* it seems likely
to be met with the following response: "[it] chose
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to renounce what {it] might otherwise have
claimed, and the decree of a court confirmg,d the
renunciation and placed it beyond recall.” > Un-
less the consent decree expressly adopted a long-
term numerical goal and a time frame within
which to achieve it, so that the government could
argue that experience under the decree had
demonstrated that the relief would be ineffective
to achieve the goal within the anticipated time
period, the court would likely consider itself legal-
ly precluded from modifying the decree if the
defendant dces not consent. Even if the court

does not consider itself without discretion in the
matter, its decision against the government could
certainly not be reversed as an abuse of discretion.

Thus a new administration that believes in
affirmative action and quota relief as a matter of
policy might find itself forced to confine its ef-
forts to obtain such relief to new cases and pend-
ing cases in which litigated or consent decrees
have not yet been entered, even if it does not con-
sider itself so constrained in any event by pruden-
tial considerations.

Other realistic examples can no doubt be
hypothesized in which there are formidable and in
some casec insurmountable legal limitations on
the government’s ability to change its position in
pending litigation. Would a court allow the
government to change its position in a housing
discrimination case at the post-trial briefing stage
so that a new administration could argue that the
defendant’s practices were unlawful under a
theory of unjustified discriminatory effect, when
the government’s pre-trial brief, the pre-trial
order, and the trial -- all completed in the Reagan
administration -- had committed the government
to the position that only practices motivated by a
discriminatory purpose are unlawful, and the
defendant had 9repared for trial and tried the case
on that basis?*’ In another case, at what point
would the untimeliness of a new administration’s
motion for leave to amend its complaint to ailege
additional legal violations which the prior ad-
minis.ration had declined to pursue strain the
limits of even the liberal standard provided by
Rule 15(a), Fed. R. Civ. P., or at least render im-
mune from reversal a decision by the trial court
denying leave to amend?*® On the difficult school
desegregation questions of declarations of unitari-
ness, releases from court supervision, and ap-
provals of revised student_%ssignment plans that
increase racial separation,”” to what extent would
a new administration be legaliy bound by ill-ad-
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vised decisions on such matters reached under in-
correct legal standards or perhaps even for 1m-
proper political reasons in the prior
administration, and incorporated into litigated
determinations or consent decrees containing ap-
parently binding recitals of factual findings? This
last hypothetical is potentially significant in its
implications, depending on what the Reagan ad-
ministration does along these lines in its waning
days in office.

The point of all this is that the government’s
ability to change its position in pending litigation
is in many cases subject to legal constraints whol-
ly apart from the institutional and prudential con-
straints to which this discussion will shortly turn.
Of course, doctrines of procedural fairness, of
finality and estoppel, and of equitable remedial
discretion are not applied mechanically; rather,
decisions are guided by general principles that are
applied on a case-by-case basis, with room for
some flexibility of judgment. There are even situa-
tions in which the government may properly be
treated differently from other %igants insofar as
some doctrines are concerned.”” But there are
legal limits on a new administration’s ability to
escape the impact of decision: taken and posi-
tions advocated during a prior administration, no
matter how erroneous or even abhorrent those ac-
tions may have been.

The first and most important
principle of responsible law
enforcement Is respect for the law

)

lil. Institutional and Prudential
Constraints

Consider now another hypothetical casc in which
the Reagan administratica did not pursue
desegregation of grades 1-2 in unlawfully
segregated schools; or pursued desegregation only
by voluntary means, eschewing any resort to man-
datory student reassignments and busing even
though some such measures were necessary to
achieve the full desegregation that the law re-
quires; or pursued desegregation only at some, pu-
lawfully segregated schools and not at othzrs.
Assume that the Reagan administration’s posi-
tions on these issues were inconsistent with the
governing law concerning remegx and liability as
declared by the Supreme “ourt.”“ Suppose further
tnat, unlike in the cases discussed in the previous
section, the pertinent portion of the litigation --
the remedy phase or the liability phase -- was not
completed before the new administration entered
office, so that the government is not legally
precluded from changing its position on the mat-
ters in question. Should the government, in light
of the pertinent institutional and prudential con-
straints, change its position or forbear from doing
50?

In my view, the proper approach to this kind of
question entails, if anything, more flexibility than
the approach to questions concerning legal con-
straints such as those discussed above. It impli-
cates difficult value judgments and calls for a
balancing of various institutional and prudential
considerations on a case-by-case basis. Neverthe-
less, I believe that the same principles of respon-
sible law enforcement against which I have
elsewhere measured the Reagan Justice
Department’s civil rights record are equally per-
tinent in the present context. The foregoing
hypothetical may be anglyzed as follows in terms
of those ten priociples.”” (My previous exposition
of those principles is reprinted as an appendix to
this essay.)

The first and most important principle og Jespon-
sible law enforcement is respect for the law.
Since the hypothetical under consideration as-
sumes that the prior administration’s position was
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inconsistent with the controlling case law, this
principle points strongly in favor of changing the
govemment’s position.

Occasions on which one can rightly say that the
Department of Justice’s position has been incon-
sistent with the governing law as declared by the
Supreme Court should be rare indeed. Unfor-
tunately, such occasions were not so rare in the
Reagan administration, particularly in the school
desegregation area, where the Department refused
to apply a number of Supreme Court decisions
with which it disagreed.* There may therefore be
a number of cases facing the next administration
in which proper respect for the law requires a
change in the government’s position. In other
cases, however, it may not be so clear that the
prior administration was ignoring clearly defined
legal mandates.

The present hypothetical may also be one in
which the prior administration’s position raises
questions concerning a fair and proper regard for
the relevant facts and circumstances.” The prior
administration may have concluded that grades 1-
2 could not be desegregated without endangering
the health or safety of the students involved; that
mandatory desegregation measures either were in-
feasible or were unnecessary because voluntary
measures would achieve the necessary results; or
that app!icatign of the controlling evidentiary
presumptions®’ would lead to the conclusion that
certain schools were not unlawfully segregated.

The prior administration’s conclusions on t%ese
factual (or mixed legal and factual) questions may
have been plainly erroneous, influencea by its dis-
taste for the applicable legal standards and its
policy against mandatory desegregation. On the
other hand, its conclusions in any particular case
may have been correct. The duty of the new ad-
ministration would be to evaluate these con-
clusions fairly and dispassionately and to reach
its own objective conclusions. If it sincerely
believes that the prior administration’s con-
clusions were clearly incorrect, then a change of
position would be indicated. If it agrees with the
prior factual conclusions, and if the prior position
did not misapply the law, then no change would
be indicated. In cases where the facts may be
evaluated fairly in more than one wgg', ap-
propriate humility and self-restraint“° should also
enter into the equation. In some cases self-
restraint might lead the new administration to
leave well enough alone if the question is close
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even though it might have decided the question
differently as an original matter. It may be that,
in a particular case, neith2r a more aggressive nor
a less aggressive approach would be inconsistent
with principles of responsible law enforcement,
and the final decision would be a discretionary
one that could go either way. Since certain factual
issues may be more ambiguous than certain legal
issues, such cases may well arise, and a new ad-
ministration may be more reluctant to change the
government’s position in such cases.

Assuming that the prior administraticn’s position
was inconsistent with either the governing law or
the relevant factsb would considerations of institu-
tional continuity“” and historical continuity
nevertheless counsel against changing the
government’s position? To the extent that the
question involves the prior administration’s
refusal to apply the governing law, the answer
would be negative. This would be a situation in
which there really is a difference between the
Reagan administration’s refusal to fulfill its
obligation to enforce the law and a new
administration’s willingness to fulfill that obliga-
tion. Although the new administration would be
breaking continuity with the Reagan administra-
tion in this respect, it would also be restoring the
institutional and historical continuity with pre-
vious administrations, both Republica1 and
Democratic, that the Reagan administration had
shattered. On this kind of issue -- respect for the
law as declared by the Supreme Court -- it would
be neither partisan nor non-neutral to conclude
that considerations of institutional and historical
continuity favor a change in the government’s
position, even though some expectations created
by the prior administration may be disappointed
and great care must be taken to ensure that the
change is not perceived as political in nature. The
situation here is to some degree analogous to a
recent case in which the Supreme Court reversed
itself on a Commerce Clause issue. The cir-
cumstances there were that the nine-year-cld
nrecedent which the Court overruled had itself
represented a substantial break with institutional
and historical continuity. The Court’s recent rever-
sal of position had the effect of restgring the con-
tinuity it had previously abandoned.”’

To the extent that a possible reversal of position
is based on a differing view of the facts of the
casc, considerations of institutional continuity in
general and fairness to defendants in particular
may weigh more heavily than if the reversal were
Whe
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based upon a return to the application of proper
legal standards. When the prior administration’s
factual position was plainly erroneous or even
motivated by improper considerations, the need to
correct the government’s position may be more
important than the dangers of a break in con-
tinuity. When the question is closer, institutional
continuity is an additional consideration that may
point in the direction of forbearance even in the
face of doubts as to the correctness of the prior
administration’s determination.

The application of other law enforcement prin-
ciples to the present hypothetical may be dis-
cussed more briefly. It would be consistent with
appropriate priorities” to change the
government’s position to «.cord with the govern-
ing law as applied to the pertinent fasts of the
hypothetical case, siuce the case is still in litiga-
tion and it is important that it be resolved success-
fully by the complete desegrcgation that the law
requires. It would also contribute to the
Department’s positive public image® to return to
a posture of proper respect for the law and regard
for the facts. Care must be taken, however, in ap-
plying the public image criterion in present ¢'r-
cumstances, because it may conflict with another
relevant criterion. The public image of the
Reagan Justice Department has been so impaired
by a combination of unique circumstances that it
may be tempting to conclude that any change in
position or break with the past eight years is itself
desirable. The danger, however, is that changes of
position may in fact be, or may come to be per-
ceived by the public and the courts as if they
were reflexive, political, and unjustified by a care-
ful and professional evaluation of the law and the
facts. There would be no more wisdom in assum-
ing that cvery position adopted by the Reagan Jus-
tice Department was incorrect than there was in
what sometimes seemed like the Carter
administration’s assumption that every foreign
policy position formulated by its predecessor was
perniciou , or the Reagan administration’s as-
sumption that every Carter administration policy
was inherently suspect. Reversals of position
based on such unwarranted assumpuons may be
inconsistent with the separation fzom polmcs34
that is an essential prerequisite of responsible law
enforcement.

Proper utilization of institutional strengths

would include careful attention to the recommen-
dations of experienced career attorneys on

whether to change the government’s position in
any particular pending litigation. Such input
would help place a check on any inclination of
political appointees to change positions reflexive-
ly, for political purposes, or in urthinking
respoase to interest group pressures. The impor-
tance of self-restraint>® has already been men-
tioned in connection with revisiting close factual
questions. In another context, where the question
involves a voluntary desegregation plan offered
or formulated by the prior administration, ap-
propriate humility and self-restraint may in some
cases indicate the desirability of trying such a
plan as an initic! step before resorting to more
drastic alternatives even if there is a basis for
doubting that the voluntary plan will be effective.
Such judgments should be made on a case-by-
case basis, and should also include consideration
of the costs in disruption of first implementing a
voluntary plan which subsequently will bave to be
replaced by a mandatory one. This kind of case-
specific judgment would normally be made in any
event even if no question of a change in the
goverament’s position were involved. There may
be cases in which the new administration would
cioose to proceed with a voluntary plan proposed
by the prior administration even though that par-
ticular plan might not have been the new
administration’s preference as an original matter.
Such an approach could include a mandatory back
up that is fully formulated and available for
prompt implementation or, at a minimum, a reser-
vation of the right to press for additional relief if
the voluntary plan proves insufficiently effective.
In making these kn}ss of choices, the goal of
promotxon of peace”’ as opposed to discord may
point toward one decision in one case and toward
a different decision in another.

The school desegregation hypothetical just
reviewea at length may 1 many circumstances be
an easy one to resolve in favor of changing the
government’s position. Another example that may
be similarly easy to resolve is the employment dis-
crimination case discussed in the previous sec-
tion, with the modification that relief had not yet
been formulated during the Reagan administration
either through a consent decree or through con-
tested litigation. The government’s position in pre-
and post-suit negotiations might have been that a
proper decree could not include any relief in the
form of quotas or goals and timetables, but no set-
tlement had been concluded and the court had not
entered a litigated decree.
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In this situation it would seem that the govern-
ment could appropriately abandon the Reagan
administration’s hard-line anti-affirmative action
position, which was based toth on an incorrect
reading of the law that the courts have clearly
rcjcctegsand on an extreme and ill-advised
policy.™™ A position that is willing to seek quota
relief in appropriate circumstances would be far
more responsive to the law and to the racts of a
particular case than the prior administration’s
blanket refusal to seek such relief under any cir-
cumstzaces. As in the school desegregation ex-
ample, such a change in position would restore
long-term institutional and historical continuity
even though it would create a discontinuity with
the uniquely discontinuous approach of the
Reagan administration. There would be no unfair-
ness to a defendant in withdrawing a settlement
position which was available to it under the prior
administration but of which it failed to take ad-
vantage. In appropriate cases no other principle
would weigh against a change of position.

There may, however, be cascs in which the
government would encounter difficulties either be-
cause the Reagan administration’s anti-affirmative
action position had been communicated to the
court in connection with settlement negotiations
or, in the most problematic situation, because
remedy hearings had already been held, briefs
filed, and the case taken under submission during
that administration. In the latter case the new ad-
ministration would need to file a supplemental
brief explicitly changing the government’s posi-
tion, seeking relief different from or in addition
to that previously requested, and explaining to the
court why it was doing so. Additional remedy
hearings might become necessary, and the govern-
ment would need to persuade the court of the cor-
rectness from a legal, cquitable, and remedial
standpoint of its new, more stringent positior. In
some cas.», under some circumstances, with some
judges, it might be very difficult for the govern-
ment to satisfy such a burden of persuasion. If so,
prudential or strategic considerations may counsel
against a change in position or, at a minimum, af-
fect the scope and degrce of any change the
gover ‘ment seeks to make in its relief request.

This last point may be of crucial importance in
many cases in a variety of contexts. There may be
no legal barrier to a particular change in position
in pending litigation. "There may be no institution-
al concern or other principle of responsible law
enforcement that counsels against a change in
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position, or there may be concerns pointing in op-
posite directions but the balance may favor a
change of position. Nevertheless, when the
change is one that will have to be explained to a
court and when the court will have to be per-
suaded or at least not offended, an additional and
powerful prudential consideration comes into play
as a check on overzealousness by a new ad-
ministration. The more compelling the reasons
that may be articulated for the government’s
change in position, the less likely the court will
view the change as politically motivated. The less
compelling the reasons that may be advanced, the
more likely the government will suffer a loss of
credibility with the court, not only with regard to
the issue on which it has changed position, but
possibly with regard to its eatire case. Needless
to say, a court is more likely to be persuaded, or
at least less likely to be offended, by a change in
position that restores an approach taken through
several administrations but abruptly abandoned by
the Reagan administration than by a change that
simply takes a more aggressive position on a pre-
viously untested issue of fact or law.

In many other situations the acceptability of a
change in position may depend in substantial part
on how advanced the litigation is at the time the
change is made. Last-minute changes present
problems of fairness and credibility more severe
than changes made at an earlier stage. Similarly,
the more clear the error of the prior
administration’s position, the stronger the argu-
ment for change; the more debatable the issue,
the greater the likelihood that discretion may be
the better part of valor, suggesting that the m ..c
aggressive approach be saved for a new case in
wkich the extra burden of changing position is
not involved. Of course, the danger that an ad-
verse legal precedent may be set if the position is
not changed in the pending litigation would also
need to be taken into account.

Other circumstances may be hypothesized in
which the government probably should not
change its position even if it is legally free to do
so, or in which the new position probably should
be more moderate -- less at odds with the former
position -- than it might be in a case where a dif-
ferent position had not been advocated pre-
viously. As already indicated, the government
should be more reluctant to change positions on
factual issues where reasonable people may dif-




fer, as compared to issues on which the prior ad-
ministration was plainly wrong in its view of the
facts or the law. Certainly, the government should
not simply change its positions willy-nilly for
political reasons.

There may be cases in which a new administra-
tion should restrain its desire to allege additional
violations by a defendant or to expand upon the
theories of liability it advocates, even if it is legal-
ly free *~ do so and could persuade a court to
allow it to do so. Considerations of institutional
continuity and fairness to the defendant, ap-
propriate priorities, positive public image, and
self-restraint may all suggest that the novel theory
of liability be saved for a new case or cases, or
that the additional arguable violation not be pur-
sued in the case of this particular defendant. In
other cases, of course, the balance of considera-
tions may suggest the opposite conclusion. The
same considerations may be applicable to some
decisions whether to be more rather than less ag-
gressive with regard to remedies sought in pend-
ing cases, assuming that there is room for
discretionary choices between remedial strategies
each of which would be sufficient to satisfy mini-
mum legal requirements.

A new administration may inherit pending cases
that it would not have brought in the first place
but which it cannot simply drop without raising
serious concerns about institutional continuity,
the effect on the Department’s public image, or
reliance interests on the part of the victims of the
allegedly unlawful practices. There were no doubt
many Civil Rights Division cases that (like some
antitrust cases) the Reagan administration would
not have initiated and would have liked to have
dropped, but instead continued out of concern for
the furor that would otherwise have been created,
and perhaps out of other concerns as well.”” The
next administration will probably find far fewer
cases that the Reagan Justice Department brought
and that it would not have brought, but it may
find some, such as, gor example, "reverse dis-
crimination" cases, low-impact housing dis-
crimination cases, = or housing cases challenging
"integration maintenance” quotas. 2

The Reagan administration filed and has so far
prevailed in a suit challenging integration main-
tenance housing quotas implemented by a defen-
dant (Starrett City Associates) whose practices
the Carter Justice Department had decided it
would neither challenge nor support, and at this
writing a petition for certiorari is pending in that
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case.*> The integration maintenance issue is a dif-
ficult one that can be argued responsibly both
ways, because it iz not entirely clear which posi-
tion better serves the goals of the Fair Housing
Act and the needs of the groups the legislation
was designed specifically to protect. Indeed, in
this kind of case there appears to be some tension
between the broader goals of the Fair Housing
Act and the immediate interests of some minority
persons in access to housing on a nondis-
criminatory basis. Moreover, in any particular
case integration maintenance may be more or less
appealing depending on the nature of the quota
and the factual context in which it has been im-
posed.

The Second Circuit’s opinion in the Starrett City
case can be viewed as limited and fact-bound, and
the new administration may agree with, or have
no serious disagreement with, the court of
appeals’ decision. On the other hand, the new ad-
ministration may agree with Judge Newman’s
eloquent dissent. In the latter event, the govern-
ment would nevertheless need to think long and
hard before attempting to drop a suit in which a
district court and a court of appeals have found
the defendant to be in violation of the Fair Hous-
ing Act. It would be extremely difficult to justify
taking such an action even if 1t were legally pos-
sible to do so and even if private plaintiffs or in-
tervenors were disabled by the settlement of a
prior class action from vitiating ‘gle effect of a dic-
missal of the government’s suit.

Putting to one side the question of attempting to
drop the government’s suit, and continuing to as-
sume hypothetically that the new administration is
unhappy with the Second Circuit’s decision, the
response to the petition for certiorari will be filed
by the present administration, and the new ad-
ministration may choose to take no further action
unless certiorari is granted. In that eveit, still as-
suming hypothetically that it disagrees with the
prior administration’s position and the Second
Circuit’s decision, the new administration may
choose to adopt 2 position that occupies a middle
ground on the legal issue and perhaps even sup-
ports the result in this particular case, rather than
to effect « complete reversal of the government’s
position in the litigation. In deciding how to
proceed, the new administration should not limit
its review to the abstract legal issue or even to
the application of its view of the law to the facts
of this particular case, but should carefully con-
sider all relevant principles of responsible law en-
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forcemeat, including those addressed to institu-
tional and historical continuity, humility and sclf-
restraint, and maintg'gning a positive law
enforcement image.

One final series of hypotheticai situations should

be mentioned. These relate to questions of declara-
tions of unitariness, releases from court super-
vision, and approval of retrogressive student
assignment plans, in sitnations where the status of
the legal proceeding is such at the time of the
new administration’s accession to office that the
government is not necessarily legally bound by
the position taken by the prior administration. As
previously noted, the questions raised can be dif-
ficult both factually and legally, and the ap-
plicable legal standards have not yet been
definitively established.

Various issues may arise in various procedural
contexts. A motion for a declaration of ur tari-
ness, release from court supervision, or approval
of a retrogression plan may be perding but not
yet acte upon, the Reagan administration may
have t- zen a formal position on the motion, and
the new administration may need to decide
whether to withdraw the government’s previous
response to the school board’s motion or to
withdraw the government’s motion. Alternatively,
motions may not yet have been filed, but the
Reagan administration may have notified the
school board formally of the government’s
proposed position; or the school board may have
taken actions based on informal communications
regarding the government’s position, and may or
may not have submitted proposed revisions in the
student assignment plan to the court for approval.
In some cases a revised student assignment plan
or release from court supervision may be ex-
pected to result in no or a relatively insignificant
increase in racial separation; in other cases, sub-
stantial retrogression may be anticipated.

Each situation may be different, and many may
present very real tensions between a proper ap-
plication of the law to the facts and, on the other
hand, the expectations of school boards and
patrons based in part on assumed institutional con-
tinuity. In addition, legitimate expectations of
school boards and others for continuity with the
Reagan administration’s position may conflict
with equally legitimate expectations of minority
patrons for a review of the applicable law and
facts from a standpoint more sympathetic to their
rights and interests and more consistent with the
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Department’s approach to such matters under
other administrations. In weighing the pertinent
law enforcement considerations, it would be
relevant to ask whether the legal and factual ques-
tions are close and difficult as opposed to clear
and obvious; whether the issues are worth reopen-
ing as a matter of appropriate priorities and from
the standpeint of vromotion of peace rather than
discord; what the impact of reopening the issues
might be on the Department’s public image and
on the perception and the reality thau it is operat-
ing on a non-political basis; and what the
lit<%hood is that the court could be persuaded to
a  .the new administration’s changed position
01 € matters in question. One can imagine cases
in which it would be fairly clear that the proper
course is to leave well enough aloae, and others
in which it would be fairly clear that the prior
administration’s action was indefensible, will
have significant impact, and should be set right if
at all possible. Other cases falling between the
two extremes may call for decisions of substantial
difficulty.



IV. Conclusion

In any ziven case it may or may not be objec-
tionable for a new administration to change the
prior administration’s position in pending litiga-
tion. The totality of the circumstances must be
considered in evaluating each instance of such
conduct. In addition, while each change of posi-
tion must be analyzed on its own merits, it is also
relevant to consider the overall pattern of a new
administration’s actions in this regard, because
the pattern as a hole as well as each individual
action has an impact on the Justice Department’s
overall posture as a responsible law enforcement
agency.

The same standards used in analyzing the
Reagan Justice Department’s record should be ap-
plied in evaluating other administrations. Stan-
dards are available to guide the Department’s
conduct, but a mechanical formula for decision-
making is not and cannot be available. In the
final analysis, what is required is the exercise of
good, sound, responsible judgment on a case-by-
case basis. In the cwil rights area as in other
spheres of Justice Department responsibility, the
first priority of the new administration should be
to insure that men and women of integrity, intel-
lect, experience, judgment, and fidelity to the rule
of law are in a position to make the necessary
decisions, and to instruct them to act on a non-
political basis, without ideological blinders of the
left or right, without fear or favor, and pursuant
to principles of responsible law eaforcement. If
this priority is fulfilled, then the new administra-
tion will have taken the essential first step toward
the goal that the decisions made, including those
on which reasonable people may differ, will en-
hance rather than undermine public confidence in
the administration of justice.
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APPENDIX

The following excerpt is reprinted from Celig, The Reagan Justice
Department and Civil Rights: What Went Wrong, 1985 U. Ill. L. Rev.
785, 790-95 (1986), by permission of the author and the Board of
Trustees of the University of Illinois.
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III. PRINCIPLES

The radicalism of the Reagan approach is reflected in *he degrze to
which the Civil Rights Division in this administration has departed from
ten important principles of respousible law enforcement. Whatever view
one ‘akes on substantive policy issues, the validity of *hese principles

hould not be controversial from an administ:ation of justice standpoint.
Although these ten principles are not an exhaustive catalogue, they de-
fine the most significant shortcomings of the Reagan record.

A.  Respect for the Law

The foremost duty of the Department of Justice is to enforce the law
as declared by Congress and the cour:s. The Department does play a
significant role in the development of legal precedent, and it can and
should pursue its vision of proper legal policies and standards. Its discre-
tion in this regard, however, is circumscribed by binding legislative and
judicial determinations. Any administration properly may attempt to
persuade Congress or the courts to change the law to bring it more in line
with that administration’s policy preferences. The Department of Jus-
lice, however, is not free to decline to enforce existing law merely becanse
of disagreement with it. Fundamental precepts of separation of powers
and executive branch duty preclude any claim of discretion to ignore the
law. When the Department is responsible for enforcing statuto,v rights,
it shc .’ give a fair reading and reasnnable deference to cor.gressional
in*sni  Vhen the Supreme Court has ruled on the meaning and imzact
of statutory or constitutional provisions which the Department must en-
force, the Department should give full scope and effect to the Court’s
decisions. The Department also should support the actions of the lower
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courts when these courts effectuate pertinent statutes or Supreme Court
decisions, whether or not those laws or decisions are popular with any
particular political ccnstituency.

B.  Regard for the Facts

The Department should apply the law in any given case with a fair
and proper regard for the relevant facts and circumstances. The Depart-
ment’s law enforcement role does not grant it the license for biased fac-
tual analysis and arsment enjoyed by private litigants. Decisions
regarding the existence, nature, and scope of prosecutable violatiors, and
the necessity or appropriateness of particular remedies, should derive
from an objective view of the facts of the case. Although the Department
may choose among reasonable conflicting factual interpretations and can
and should use its best judgment in evaluating and presenting the facts to
the courts in a persuasive fashion, a high standard of fairness and objec-
tivity should govern the Department’s discretion in this regard. Of
coarse, no litigan: should distort the facts or attempt to mislead the
cuurts or Cpposing parties, but these strictures apply with special force to
the legal representatives cf the United States. If the Department ignores
the facis to achieve particular resulis for wleological or other reasons,
then it fails . n its obligation to give proper weig... to the rights and inter-
ests of all citizens affected by its actions.

C. Institutional Continuity

Within the boands of proper respect for the law and regard for the
facts, different administrations generally are free to pursue different legal
interpretations and programmatic strategies. However, such freedom
should be restrained to some degree by the demands of institutional con-
tinuity and consistency. These demands are especially strong ix che con-
text of ongoing litigation. A decision to apply standards in the
prosecution of new cases which differ from those applied by a previous
administration is quite distinct from a decision to apply different stan-
dards in pending i igation so s to alter the basic thrust of the Depart-
ment’s prior positions. Shifts of position in pending litigation undermine
the public’s and the courts’ perception of the Department as a law en-
forcement agency; the result is damage to the Department’s prestige and
effectiveness. Changes of position also may be unfair both to defendants
and to victims who look to the Department for redress of legal violations.
Whather the need for continuity precludes a particular position in a par-
ticular case is a matter Jf judgment. But the Department must make
responsible judgments on shifts in position; otherwise its cases an! the
people affected by them become mere political footballs, or objects of
experimentation and manipulation rather than of legitimate law
enforcement.

o
e
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D. Historical Continu.ty

Although historical continuity may be more int:ngible than institu-
tional continuity, the concept is nevertheless of sub:tantial importance.
The Department should not make discretionary law snforcement choices
in an historical vacuum. When considering departures fro:n the policies
or legal interpretations of prior administrations, the Department should
know when it is too late to zaake certain changes responsibly, absent leg-
islative or constitutional revision. Some legal interpretations and law
enforcement policies are so settled as to give rise to significant relianc -
interests on the part of citizens, the Congress, and the courts. These reli-
ance interests may be so substantial that attempts to disturb them would
oe irresponsible, even if a strong argument exists that the earlies deci-
sions were mistaken. Considerations of historical continuity also should
affect the Department’s basic definition of its role in law enforcement.
Historical continuity is especially relevant in the case of the Civil Rights
Division, which, although it is not the property of the civil rights move-
ment or ary other constituency, has played a distinciive roic in ihe na-
tion’s legal and social history. Those responsible for determining the
Division's current posture and direction should not ignore its singular
history.

E. Appropriate Priorities

Each administration must establish priorities for zllccating limited
law enforcement resources Although incremental adjustments in priori-
ties based on executive policy determinations are legitimate, deci-
sionmakers should establish priorities within the parameters set by the
Attorney General’s statutory obligations. For example, the Antitrust Di-
vision may not appropriately close its eyes to idegal vertical price fixing
simply because it believes that enforcement of the law in that area is
either contrary to sound economic policy or of lower priority thar other
aspects of its respousibilities.'” The same is true with regard to the pano-
ply of civil rights laws that the Attorney Gereral statutorily must en-
force. Similarly, when determining the focus of its enforcement efforts,
the Department cannot ignore legislative assumptions concerning those
efforts reflected in the underlying statutory grants of enforcement
authority.

F. Positive Public Image

The image the Department projects to the world at large can have a
significant impact on its effectiveness as a law enforcement agency and

17, But see Wash. Post, Aug. 13, 1982, at Al, col. | (“[Ass’t Att'y Gen. William F.) Baxter,
chief of the Justice Department’s Antitrust Division, said in an interview that he agrees . . . these
pricing agreements are 1llegal and may result in higher costs to consum=rs. But since he has other
reasons for believing (hat the faws against this form of price sctting don't make good economic sense,
Baxter said he will only enforce them in special cases.’ ).
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should be an important concern of the political appointees whose actions
and pronouncements shape that image. The desired image should be a
positive one, emphasizing commitment to aggressive and even-handed
law enforcement. Such an image encourages citizen cooperation and a
receptive forum ‘n the courts, thereby generating information on
prosecutable vic .tions and enhancing the prospects for success in gov-
ernment litigation. A positive, aggressive image also fosters voluntary
conipliance by potential violators, a factor of considerable importance in
view of the limited resources of the Department. Just as an image of
positive commitment produces a valuable deterrent effect, an image of
lack of commitment to the enforcement of certain laws invites violations
of the lavs and noncompliance with outstanding court decrees, thus gen-
erating enforcement problems no administration should welcome. In the
civil rights area, if the Department conveys an image of opposition to the
law as declared by Congress and the courts, it lends an aura of legitimacy
tc negative racial attitudes and renders aid and comfort to the opponents
of racial progress. Of course, the Department should not exalt image
over substance, rior shouid it devote undue attention to the appearance as
opposed to the reality of its activities. But image does have an impact on
the Department’s ability to accomplish its mission, and those whose du-
ties include presenting the Department’s policies to the public should
take care to cultivate a positive image.

G. Separation from Politics

The Department should eschew politics in all its law enforcement
activities. it represents all citizens of the United States and should be
irreproachably nonpartisan in its relationships to all persons affected by
its actions. Decisions on whether to initiate litigation, on what terms to
settle cases, and on what positions to take in court should be made with-
out regard to the political affiliation or the constituency status of those
whom the decisions may benefit or burden. In performing its law en-
forcement function, the Departmeni’s duty does not include representing
any administration’s partisan political agenda. The Department’s client
is the law and the public interest. The views of judges, attorneys, and
sitizens with whom the Department deals span the political and ideologi-
cal spectrum, and the Depariment should not curry favor with anyone,
or disserve anyone’s interests, because of such considerations. Although
no administration has been entirely pure in this or any other respect, the
importance of the point cannot be overemphasized. Every enforcement
decision the Department makes should depend solely on the relevant law
and facts, and not on extraneous political or ideological considerations.

H. Utilization of Institutional Strengths

The presidential appointees who populate the upper levels of the De-
partment have at their disposal the advice and talents of the cadre of

13
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career attorneys, including supervisors, who perform the day-to-day
work. These attorneys can make available to a receptive Assistant Attor-
ney General the strengths that their experience and institutional tradi-
tions provide.'® The expertise of these attorneys is available to all
administraticns. Each transient administration has a reciprocal obliga-
tion to prese.ve and build on the inner strengths and external prestige
accumulated by the Department over longer time periods. When the.
political leadership of the Department treats career attorneys and the
traditions to which they are devoted with respect, it will enjov benefits
that cannot be derived from an occupation army mentality. Although
career attorneys may disagree with certain policies of an administration,
they can and will assist in implementing those policies that remain within
the bounds of allowable discretion. The moderatizg influence of profes-
sional law enforcement officers is an essential ingredient to the s'.ccess of
any administration. To the extent that an administration regards career
attorneys as the enemy, its stewardship of the Department will be
compromised.

I Self-Restraint

Humility and self-restraint play an important role in law enforce-
ment. When corfidence in one’s policy preferences rises to the level of
arrogance, as may occur when ideology is excessively prominent, the re-
sult may be a failure to appreciate many of the salutary principles out-
lined here. Regardless of an administration’s preconceived views as to
what the policy and content of the law should be, the political leadership
is bound to go astray if it is unable seriously to consider that the contrary
views of others, including the courts, might be correct. The political
leadership of the Department skould not reflexively assume that it pos-
sesses judgment superior to that of its predecessors in office, particularly
when the independent federal juciciary has adopted those predecessors’
views. Ideological arrogance also may create indifference to the ines-
capable factual or legal context of a particular case, and thereby lead to
the pursuit of unsupportable positions that the courts will never adopt.

J. Promotin of Peace

In the area of civil rights, the Department of Justice should be
tiller of racial peace, not a sower of racial discord. This does not mean
that it should fail to enforce the iaw because some persons may be upset
by such activity, or that it should refrain from trying to persuade the
courts to change the law simply because such efforts may be controver-
sial. However, the Department’s enforcement program should be
designed to make an enduring contribution to racial harmony and pro-

18. For a discussion of the traditions of the Civil Rights Division, see supra text accompanying
notes 3-16.
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gress, not to align the government with one racial group as opposed to
another or explcit the racial divisiveness that still exists in our society.

K. Other Principles

The foregoing discussion does not present an exclusive list of all
principles of responsible law enforcement. Other desiderata would in-
clude, for example, talent, budget, quality work product, and efficient
management. The above ten principles, however, serve as a partial
blueprint for any effective law enforcement program. The remainder of
this article discusses the extent to which the Reagan administration has
followed a different blueprint in the civil rights area.

8.0
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THE JUDICIAL NOMINATIONS
PROCESS: SEEKING A
COMMITMENT TO EQUAL
JUSTICE

by Shari Loessberg,
Jeffrey Liss, &
Valarie Yarashus

From a civil rights perspective, the
judicial appointment process in the last
eight years has equaled grand scale
retreat and defeat.
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I. Introduction

When the forty-first President takes office in
January, fully half--over 400--of the sitting
federal judges will be Reagan appointees. Many
of these judges, some still in their thirties, will be
deciding cases and making law well into the next
century. Long after Mr. Reagan has returned to
the ranch, long after many of the Senators who
confirmed them have themselves left publ~ of-
fice, these life-tenured appointees will be
proaiouncing what the law is for a new generation
of Americans. The next President will also have
an opportunity to leave his mark on the judicial
landscape. This paper addresses what we should
demand from those people whom the next Presi-
dent would make judges.

Historically, judicial appointments have been
used as rewards for political service, or, at least,
have been made from the ranks of the President’s
party. For the last century--for both Democrats
and Republicans--the percentage of same-party ap-
pointments has averaged about 90 percent.!

Under President Reagan, partisanship was even
more extreme. Through 1986, 95 percent of
Ronald Reagan’s nominations to the federal dis-
trict courts were Republican. Further, in those six
years, he did not appoint a single Democrat to the
court of appeals. Not since Warren Harding did a
president so exclude the other party from the ap-
pellate bench.?

It is ideology, an ultraconservative idcology far
ueyond mere partisanship, that drained from the
judicial selection process any consideration of a
nominee’s commitment to civil rights and equal
justice. Instead, Ronald Reagan exploited the
nominations power in an effort to further a conser-
vative social agenda. Ideological purity became
the primary, and sometimes sole, benchmark by
which candidates were judged. While often
cloaked in the reasonable-sounding rubric of "judi-
cial restraint” and "original intent,” ideological lit-
mus tests eliminated from appointment almost
any individual who had demonstrated a commit-
ment to equal jusiice. From a civil rights perspec-
tive, the judicial appointment process in the last
eight years has equaled grand scale retreat and
dcfeat. .
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This paper first reviews the process that all
district, appellate and Supreme Court nominations
must undergo. It then examines the philosophical
changes imposed on that process by the Reagan
Administration, and finally recommends changes
for the incoming president to adopt. Specfically,
this paper recommends that the next Administra-
tion take the foilowing steps:

1. Condemn and reject ideological litmus
tests.

2. Require instead of every applicant a
demonstrated commitment to equal justice under
the law.

3. Implement procedures to actively recruit a
diverse pool of qualified applicants.

4,  Reactivate the commission approach to
court of appeals nominations.

5. Allow for greater public input on nomi-
nees by individuals and groups duri.g the inves-
tigational stage.

6. Increase Congressional appropriations to
the Senate Judiciary Committee, and call on the
Committee to perform more thorough investiga-
tions of nominees.

7.  Call on the American Bar Association to
make its investigation and recommendation
process more open, by seeking more input from
civil rights and public interest groups.

li. An Overview of the
Nomination Process

The federal judiciary functions on three levels:
District (trial); Circuit (appellate); and Supreme
Court (firai review). Although the selection
process varies for each, they share some common
elements.

The President’s power to nominate judges and the
Senate’s coequal power of advice and consent arc
both derived from the Constitution. Beyond that
basic grant of power, however, the Constitution is
silent. Thus, the actual process of selecting a
judge has long been a function of politics and
patronage.

A. Drafting the List of Candidates

Before a formal nomination is announced by the
President, an enormous amount of screening and
interviewing will have already taken place. For
each nomination, a list of three to six candidates
wiil have been compiled. The following sum-
marizes recent methods of drafting the list of
preliniinary candidates:

1.  The District Courts

Vacancies at the trial level are usually filled
through an exercise of "senatorial courtesy.”
During President Reagan’s terms, this courtesy
granted the senior Republican scnator from the
state with the vacancy the right to recommend a
list of three candidates. If there was no
Republican senator, the courtesy passed to that
statc’s senior Republican House member or some-
times to a Republican governor.
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2. The Circuit Coiuts

At the court of appeals level, senatorial courtesy
has been replacd with diff: -:nt mechanisms.
Under President Carter, independent regional com-
missions composed of lawyers and laypersons
screened and interviewed applicants for the posi-
tion and then reported a list of five names to the
President. The President then glade his final selec-
tion from among those names.

Mr. Reagan, however, dismantled the commis-
sions, and instead centralized the selection
process within the Department of Justice, inside
the Office of Legal Policy (OLP). OLP picked its
candidates based on "a review of their written
work, and recommendatione from local bar
leaders and members of Congress."* The lists
were compiled with input from White House staf-
fers assigned to the area of judicial nominations
(see Part B, below). OLP’s lists usually included
five or six names.

3. The Supreme Court

Vacancies on the Supreme Court occur too infre-
quently for valid generalization.

B. Investigation and Interviews

Once the list of candidates for a vacancy has
been proposed, the investigation and interview
process starts. Every candidate, regardless of the
level of the vacancy involved, undergoes this
process.

1. The Justice Department

During the Reagan Administration, once a list
of candidates had been prepared, OLP undertook
a preliminary investigation of each individual.
These investigations relied primarily on informa
tion available from party officials, lawyers and
judges from the candidate’s home state. At the
same time, the candidates were invited to the Jus-
tice Department for a series of approximately six
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individual interviews, averaging about an hour
each.

On the basis of summaries of the interviews and
OLP investigations, the Attorney General chose
one candidate from the list. This individual would
then be put forward and discusscd at a meeting of
the President’s Federal Judicial Selection Commit-
tee, an ad hoc group consisting of high-level
White House and Justice Department appointees.

If the Committee approve d of the candidate, his
or her name was sent on to the Federal Bureau of
Investigations and also to the American Bar
Association’s Standing Committee on Federal
Judiciary for more thorough investigation. If
these groups uncovered no problems, the name
would be recommended t+ the President, who
would then make the formal nomination.

2.  American Bar Association.

Altiough sometimes controversial, the American
Bar Association’s Standing Committee on
Federal Judiciary plays an important though unof-
ficial role in the selection process. This ABA
Committee independently reviews each nominee.
Based on its investigation, it then rates the
nominee’s degree of qualification: unqualified,
qualified, well qualified, or exceptionally well
qualified.” The ratings are reached by Committee
vote, and controversial or strongly split votes are
sometimes reported out with majority and
minority -atings.

Despite the weight both the Judiciary Committee
and the media give to the ABA ratings, ‘he com-
mittee as a rule makes no public explanation of
its deliberations or the conclusions of its inves-
tigations. This secrecy has been attacked by both
conservativ - and liberal organizations. A recent
court opinion, however, has rejected a claim that
sought to make the ABA committee %roccedings
subject to federal public access laws.

3.  The Senate

After formal nomination, the investigation and
interview process moves to Capitol Hill. Under
the Constitution’s charge to the Senate to give its
advice and consent, all judicial nominations are
cubjec’ to Senate confirmation. Beforc a nomina-
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tion is sent to the floor for a vote, the Senate
Judiciary Committee conducts an independent in-
quiry, holds hearings, and votes on the nominee’s
fitness.

The Judiciary Committee’s role in the confirm-
ation process has changed dramatically during the
past decade depending on t} e institutional and
political comity between the President and the
Senate. For example, in 1978-79, when Senator
Kennedy chaired the Committee through hearings
on more than 200 of President Carter’s ng;minees,
the process took an average of 57.8 days.’ In con-
trast, under Senator Strom Thurmond (R-S.C.),
the chair of the Committee from 1980 to 1986,
the Committee’s independent investigation of
President Reagan’s nominees was minim=1 at
best.

From 1581 through late 1985, the Committee
took less than three weeks to prepare, investigate,
examine, hold hearings, and vote on an
individual’s fitness to take office as a life-
tenured, enormously powerful federal judge® At
the hearings themselves, as manv as six and some-
times up to ten nominees woui. oe reviewed in a
morning session lasting two hours. Further,
during the Thurmond years, the Comunittee would
usually vote on the nomination the day following
the hearing.

In late 1985, however, the Democrats, under the
leadership of then-Ranking Minority Member
Joseph Biden (D-Del.), negotiated an agreement
with Senator Thurmond.™ The pact required
nominees to publicly disclose substantially
greater information concerning their professional
background, experience and competence. It also
fixed minimum time periods between the time a
nomination was announced, the date hearings
were held and the time a vote actually took place.

In 1986, when the Democrats regained control
of the Senate, Scnator Thurmond was replaced by
Senator Biden as chair for the Committee. Since
that time, the rush to approval has slowed con-
siderably, hearings have been better attended by
members, and investigations have become more
thorough. Senator Patrick Leahy (D-Vt.) has had
primary responsibility for oversight on nomina-
tions.

As a result of this heightened scrutiny of

nominees, however, the resources of the
Committee’s investigatory staff have become

seriously overburdened. The majority can fund
only four investigators, the minority but two. As
a result, the Committee process has ballooned to
an average of approximately 90 days and its inves-
tigative staff still relies on research provided by
outside groups.

Following the Judiciary Committee’s vote, the

nomination then goes to the full Senate for confir-
mation. A majority vote is required for approval.
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ll. Perspectives on the
Nominating Process

This section reviews the mcthods by which
ideological purity displaced more objective stand-
ards during the Reagan years. In particular, it
highlights the primacy of ideology and lack of
diversity in nominees’ backgrounds; reviews how
the centralized nature of Reagan’s nomination
process precluded broad-based recruitment; and
summarizes severa! examples of nominees with
demonstrated insensitivity or even hostility to
civil rights who were nevertheless named to the
bench.

A. Rbhetoric and Action

While the typical American’s image of a federal
judge is still probably that of a white-haired
gentleman full of wisdom and fairness, the reality
is far different. Steve Markman, former Assistant
Attorney General in charge of OLP, maintained in
Congressional testimony that for the Reagan ad-
ministration, "compassion, dignity and propriety,
and the intellectual capacity to deal with the dif-
ficult legal issues of a complex society” ! were
"critical and essential” 2 quelities for a nominee.
Certainly those standards should yield ideal
nominees. In execution, however, the selection
process -- represented by suck nominees as Jeffer-
son Sessions, Lino Graglia, and Daniel Manion

-- often vecred far from such criteria.

To pass muster, a Reagan nominee had to be able
to persuasively pledge allegiance to the dcctrines
of "judicial restraint” and "original intent.” Such
phrases have effectively been unmasked as conser-
vative code, serviceable only if the precedent is
liberal or the early writings conservative.”” As
Professor Schwartz explains,

For their part, in order to favor business,
Reagan [appointee] antitrust specialists
have encouraged judicial interpretations of
the antitrust and other regulatory laws that
conflict with the clear congressional intent.
Thus [rejested Supreme Court nominee
Robert] Bork said in a November 1986
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speech that even if Congress intended the
courts to consider social and political
values and not just economic efficiency,
"it doesn’t matter" -- the courts can and
should ignore the congressional will.

In short, the conservatives us[e] "judicial
restraint,” "federalism,” "original intent,"
and all the other ostensibly neutral prin-
ciples to serve conservative economic
and ideological interests. When those
high-sounding principles get in the way
of those interests, the principles are simp-
ly ignored.”

Nevertheless (to indulge in originalist argument),

it cannot be forgotten that it was the Founding
Fatners’ intent that the jud.ciary act as the protec-
tor of the politically weak or the unpopular
against tl'i% passions and tyranny of the

majority.”” The previcus administration’s
decision to ignore this vital part of the courts’
original role and to not seek individuals with a
demonstrated commitment to equal justice is an
injustice that must be corrected by the new ad-
ministration.

B. Diversity

"[Dliversity on the federal bench. . . is
important partly because judgeships have tradition-
ally rewarded significant accomplishment in the
legal profession, and also because diversity on the
bench increases public confidence in the ability of
the federal courts to respond fairly and equitabl}'
to the legal claims of all the American people."!’
In eight years and out of a toa! 378 judicial ap-
poiniments, Ronald Reagan appc'..ted unly eight
black individuals, or 2.1 percent of all nominces,
to the federal bench. Thirteen, or 3.4 percent
were Hispanic, and .5 percent or 2, were Asian,
Fu.:he , only 8.2 percent, or 31, of the nominees
v sre women.'® In defense, Markman maintained
that, "Nothing would please us more to find more
qualified black and minority candidates in this
process. It is ngt casy, however. There simply is
not the pool.”!

This statement is contradicted by the facts,
however. As summarized by Paul Friedman,
former President of the D.C. Bar:

The District of Columbia Bar, the third
largest state bar in the country, undoubted-
ly contains one of the broadest single pools
of women and minority lawyers in the
country, including approximately 8,000 to
10,000 women, 2,500 black and 600
Hispanic lawyers. These women and
minorities represent a disproportionately
high number of the women and minority
group members currently licensed to
practice law in the United States.

Women and minorities can be found

among both the senior and junior partners
of Washington’s largest and most pres-
tigious law firms. Indeed, the District of
Columbia has the largest number of both
women partners and minority partners at
major law firms of any city in the country.
The federal and D.C. governments also con-
tain highly qualified women and minority
lawyers at all levels of seniority and respon-
sibility, as does the local judiciary.?’

And yet, until the eighth year of Ronald
Reagan’s presidency, every appointee to the Dis-
trict of Columbia federal bench--eight to the D.C.
Circuit and s%x to the D.C. District Court--were
white males.?!

Further, this lack of "the pool” did not prevent
previous administrations from naming many more
women and minorities to the federal bench. For
example, the Caiter Administration actively
sought out qualified and experienced candidates,
including those who were not within "the pool" of
Ivy-educated, large firm, white male lawyers. Mr.
Carter’s record on this issue is impressive.

President Carte: appointed 262 judges. 40.2
percent of the federal judiciary. Of the 56 judges
he named to the courts of appeals, 11, or 15.9 per-
cent, were women, nine were black, two were
Hispas.ac, and one Asian. At the district level, out
of 202 judgeships, 29 (14.4 percent) went to
women, 26 (13.9 percent) to blacks, and 14, (6.9
percent) to Hispanic; one Asian was also ap-
pointed.

"New institutional agents were created to aggres-

sively recruit the best qualified candidates and
especially t%scek out qualified womca and
minoritics."“ In addition to the commissions set

34
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up to select appellate court candidates, the Presi-
dent also informally encouraged

senators to use merit selection panels to nominate
district court judges. 24 Further, the Carter Ad-
ministration sought input from professional
groups other than the ABA. The National Bar As-
sociation (a predominantly hlack bar association)
and the Federation of Women Lawyers were
among those regularly consulted.

In contrast, Markman acknowledged that, of all
the recommendations these groups made to OLP
during the Reagan years, "to the best of my
recall, I do not believe that we have nominated
any individuals whose names have first come to
our attention through those organizations."

Thus, the Reagan Administration’s utter lack of
diversity stems not from a lack of qualified can-
didates, but from the Administration’s refusal to
attempt to identify qualified individuals and thus
broaden "the peol.” The Administration chose in-
stead to dismantle the merit commission system
and to close off channels that could have iden-
tified these qualified women and minority can-
didates.

C. The Cost of Centralization

It is ironic, certainly, that an Administration that
advocated so strongly the return of governmental
power; and responsibility to the local level should
have effectively ignored the resources and input
of groups at that level in making judicial nomina-
tions. For the last eight years, the cntire process
of deciding who would become life-tenured
federal judges was centered almost exclusively
among a few appointees within the White House
and a small office at the Justice Department.

This, of course, is a defensible approach. OLP
officials maintained that a decentralized, open
decision-making process would have ai‘owed too
much politicking and would have "giv.n away"
too important an executive power. Inceed, a
centralized system is, on its face, mr.re efficicnt
and easier to operate. It is likely to result more
quickly in a consensus in selecting a nominee.

Such efficiency, however, is purchased only with
the sacrifice of diversity and the ability to readily
identify and recruit qualified individuals who
would otherwise fall outside "the pool." During

the Carter Adn .istration, the merit commission
was first implemented on a national scale. The
commission actually functioned as 13 regional
pane%g each corresponding to one federal cir-
cuit.”> Each panel consisted of ten members, with
a mixture of lawyers and non-lawyers. Women
and minorities were represented in rough propor-
tion to their numbers in a circuit’s popuiation. Al-
though there were a few Republicans and
independents, the panels tended to be heavily
Democratic. The panel« screened applications and
met to interview can. dates whenever » vacancy
occurred. Following the interview process, a list
of five names was sent to the President for his
final selection. Part of the panel members’ duties
was to encourage or recruit qualified individuals.
As a whole, the panels also welcomed input from
local bar groups and officials and other civic and
watchdog organizations.

The activity of panel members resulted in many
qualified federal judges taking the bench wh9
might otherwise never have been identified.®

In sum, the advantages of regional commissions
included:

o effective recruiting, investigation and com-
ment on candidates at the grassroots level;

o the capacity for watchdog and public interest
groups to know where to focus their support or
disapproval;

@ a reduction, in fact and in appearance, of the
weight of "old boy" connections; and

o identification of a broader, more diverse pool
of candidates.

D. The Costs of Ideology

Ronald Reagan brought with him to office a
well-publicized, conservative agenda of "social”
issues. Despite Reagan’s best efforts, however,
Congress refused to act on matters such as abor-
tion or school prayer.

Notwithstanding--indeed, because of--his fail-
ures with the legislative branch, the President
turned to the judiciary and the nominations power
to attempt to accomplish his social agenda. As
Pat Buchanan, former White House communica-
tions director conceded, "The appointment of two
justices to tne Supreme Court could do more to
advance the social agenda--school prayer. anti-
pornograph,, anti-busing, right-to-life and quotas
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in employment--than ang'thing Congress can ac-
complish in 20 years."*® When Mr. Reagan was
later asked "if he agreed . . . that court appoint-
ments, and not legislative initiatives, were the key
to advancing the social agenda of conservatives,”
the President replied, "Yes."“” Of course, it was
precisely this zeal to perfect a conservative
judiciary through ideologically "correct” nomina-
tions that displaced any consideration of a
nominee’s commitment to equal justice.

Along the way, a number of well qualified
Republicans were denied nominations. Worse, in
many cases, as long as a candidate’s credentials
were sufficiently conservative, any number of
defects or "youthful mistakes" were dismissed or
forgiven, and in a few cases, gross deviations in
competence or character were tolerated.

The Administration’s focus on ideology left
little time for inquiry into a nominee’s " charac-
ter.” While difficult to quantify, Americans set
great store by the notion of a judge’s integrity.
For the judiciary, with no tanks or Treasury to
give weight and force to its decisions, respect,
even reverence, for our courts and the judges who
work there is essential. When President Reagan
nominated Daniel Manion to the Sourt of appeals,
ke lost sight of that crucial fact.?

Daniel Manion was an undistinguished, inteilect-
ually non-gifted lawyer from South Bend, In-
diana. A report compiled by the Chicago Council
of Lawyers reviewed the quality of five of what
he deemed his "best" briefs. The Council cited
this sentence as typical: "Under certain conditions
to knowingly misstate the contents of a writing
and to purposely misstate the facts which would
cause signing the same as fraud.">! But Daniel
Manion was also a conscrvative with an impec-
cable bloodline. His father had been a radio show
reactionary and had helped found the archconser-
vative John Birch Society. Further, during the
younger Manion’s one term as a state legislator,
he sponsored and vocally supported a law that
would have authorized public schools to post the
Ten Coxglinandments and to teach creation
science.” Such a law, of course, would have
bern in direct contravention of Abington School
Dist. v. Schempp, 374 U.S. 203 (1963).>> With
credentials like this, plus the help of former law
school classmate and family friend, Senator Dan
Quayle, Daniel Manion became an appellate judge
on the Seventh Circuit Court of Appeals.

Patently inadequate nominees like Daniel
Manion were certainly the exception. From a civil
rights perspective, however, Manion’s back-
ground was almost mainstream. During the
Reagan era, it was not unusual for a nomination
or application to remain pending 3ven after
serious charges of racial or other insensitivity
came to light.

Into %l}is group fall individuals like Jefferson
Sessions.”” Sessions was a Mobile, Alabama
lawyer who had come to prominence by prosecut-
ing black civil rights activists on voting fraud
charges.

Upon Sessions’ nomination, the NAACP Legal
Defense Fund began compiling background data
on him to use in opposing his appointment. In
their records, the NAACP produced evidence that
Sessions "had called the NAACP ‘un-American’
and ‘Communist-inspired” organizations that were
‘trying to force civil rights down the throats of
the people’; had called a whive lawyer who repre-
sented civil rights workers ‘a disgrace to his
race,’ and thought the Ku Klux Klan was ‘OK
until I found out they smoked pot.’"3> §essi0ns’
nomination failed in committee, 10-8.3

Similarly, Lino Graglia, a professor at the
University of Texas law school, was strongly sup-
ported by Attorney General Meese for a nomina-
tion to the Fifth Circuit. In the classroom,
however, he demonstrated gross in<ensitivit
towards minority and women students. In inter-
views, he admitted to calling blacks "pickanin-
nies.” The derogatory teaching style w- 5 so well
known that, when assigned to his cons..cutional
law class, many black students would request and
receive transfers to other sections. Further, he had
vocally urged parents to defy a court-ordered
busing plan ir * s city. The ABA found the com-
bined actions and attitudes of Graglia too exces-
sive and rejected him as "not qualified." After the
first ABA rejection, however, the White House
asked former Attorney General and former Fifth
Circuit Judge Griffin Bell to conduct ancther in-
vestigation. Only then did Reagan decide not to
nominate him.

Also from Texas, Sidney Fitzwater, a 32 year-
old state court judge, was nominated to a District
Court position. During his Judiciary Committee
hearings, however, it was discovered that he had,
only threc years earlicr, posted intimidating, inac-
curate signs at predominantly black poiling placcs
in Dallas in an admitted effort to reduce minority
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veiing and help reelect Republican Governor
Villiam Clements, who had appointed him to the
bench. Nevertheless, Fitzwater was voted out of
the Judiciary Committee on a split vote, and con-
firmed on the Senate floor by a vote of 52-43.

Alex Kozinski. Although only 35 when nomin-
ated to the Ninth Circuit, Kozinski had already
held two distinguished Administration appoint-
ments, as Chief of the Claims Court, and as Spe-
cial Counsel to the Merit Systems Protection
Board, better known as the "whistleblowers”
protection agency. While at the Bourd, Kozinski
was accused of perverting it from a shield that
protected conscientious workers into an office
concerned primarily with entrenching manage-
ment. After somewhat truncated hearings, the
Judiciary Committee voted him out with unani-
mous approval. By the time Kozinski’s name
came up for a floor vote, however, his reputation
had sunk to the point that he was confirmed by a
vote of only 54-43.

There are others, of course. Numerous well-
qualified Republican individuals--often women--
were rejected as "too liberal." More typical, and
in the long run, perhaps more dangerous, are the
intellectually competent but numbingly narrow-
mindeC young men and women who were con-
firmed to the bench. Unwilling to view our legal
system in anything but terms of conservative, free
market cconomics, for them, the broader sense of
"doing justice" is simply irrclevant, a distraction
from the primacy of free market principles in the
courtroom. In the process, the cherished protec-
tion of civil rights and guarantees has all too
often been sacrificed for models of economic ef-
ficiency.
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Il. Recommendations

Based on the above review, we recommend the
following actions:

1. Reject ideological litmus tests.

As discussed above, any system that exalts a
rigid adherence to ideology ove- competence and
impartiality is simply wrong.

2. Require a demonstrated commitment
to equal justice under the law.

"Equal justice,” of course, can bes demonstrated
in many ways. Certainly, it includes pro bono
activities and contributions to or membership in
legal organizations devoted to the administration
of equal justice. In addition, however, a commit-
ment to equal justice can be shown through any
number of non-legal activities, e.g., community
service or other civic involvement.

The commitment requirement is not advocated
as a substitute liberal litmus test. Rather, it
should be used to guarantee that "confirmation
conversions” will not be tolerated. It should also
focus part of the selection process on broader is-
sues of the applicant’s character. Thus, inquiry
into a nominee’s membership in private clubs that
discriminate against nonwhites--a rejection of
equal justice--may be more useful, as Professor
Steven Carter of Yale points out, than knowing
"that a nominee has ruled that private clubs . . .
are not regulated by the Constitution. [One] is a
matter of debate, a matter on which one may take
instruction, a matter for a later change of mind.
But a lifelong habit of as: «ciatiug by choice with
those who prefer not to associate with pecple of
the wrong color tells something vitally important
about the character and instincts of a would-be
constitutional interpreter, something not easily dis-
avowed by so simple an expedieg; as, for ex-
ample, resigning from the club.”




3. Reactivate the merit commissions for
appellate nominations.

Regional merit commissions, as discussed
above, should be reinstated to screen and inter-
view applicants for court of appeals nominations.

4. Seek greater input from the public on
nominees. -

While there is a valid concern that too much
public and media involvement in judicial nomina-
tions is detrimental to the process, that concern
must be tempered with the equally imvortant duty
to thoroughly investigate a nominee. The earlier
an unacceptable candidate is identified, the more
unnecessary controversy can be avoided.

3. Increase Judiciary Committee
appropriations to allow for more thorough
investigations.

The present investigatory staff is certainly effi-
cient. Given the number of vacancies to fill, the
backiog of pending nominations, and the need to
more effectively investigatc each nominee,
however, of only six investigators cannot be ex-
pected to adequately meec the demands of the up-
coming term.

6. Encourage greater openness from the
ABA

Despite the ruling in the Washington Legal
Foundation suit, the ABA’s role in the judicial
selection process is too prominent for it in good
conscience to continue to keep secret all its
deliberations. Especially in light of the under-
staffed Judiciary Committee investigatory team,
the ABA is simply too important not to be more

open.

IV. Conclusion

The Reagan Administration’s fixation on ideo-
logical purity superseded previous presidents’ ef-
forts to identify and nominate a broader range of
qualified individuals who had demonstrated a
commitment to equal justice. The insensitivity to
civil rights and individual liberties of many of
Ronald Reagan’s appointees is an unfortunate
legacy that will endure for years to come.

It is now the duty of the new administration to
reject strident ideology as a criterion in selecting
nominees, and instead, to appoint a qualified,
diverse judiciary of individuals whose back-
grounds reveal a longstanding commitment to the
necessity of equal justice under the law.
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For more than a generation, a key purpose of
federal civil rights enforcement has been to combat
segregated education and inequality of educational
opportunity.
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l. The Problems of Segregation
and Inequality of Educational
Opportunity

For more than a generation, a key purpose of
federal civil rights enforcement has been to com-
bat segregated education and inequality of educa-
tional opr..tunity. As America approaches the
1990s, however, these problems continue to
plague elementary and secondary education in our
nation’s public schools.

A comprehensive report by the National School
Desegregation Project in 1987 concluded that
there are "clear signs" of "deepening isolation of
children growing up in inner-city ghettos and bar-
rios from any contact with mainstream American
society.” " According to a twenty-year study of ra-
cial segregation in large school districts published
by the National School Boards Association in
1988, black students are usually highly segregated
from whites in big city districts, with no sig-
nificant progress in desegregation since the mid-r
1970s and there are "scyfre increases in racial
isolation in some areas. “ For example, in about a
fifth of our nation’s largest uiban districts, three
out of every four black students attend highly
segregatcgl schools which are over 90 percent
minority.” Segregation is growing worse for
Hispanics, who have seen constantly increasing ra-
cial isolation in virtually all parts of the country.
Almost two-thirds of all minority students are en-
rolled in schools which are predominantly
minority, and over 17 perscent atten(% classes
which are over 99 percent minority.” Although
segregation has bzen reduced in some school sys-
tems, particularly where metropolitan desegrega-
tion plans have been implemented, significant
areas remain today "where there is simply no sign
that tlge Supreme Court ever ruled against segrega-
tion."

In addition, inequality and inadequacy of educa-
tional opportunity remain a devastating problem
for minority students. Schools serving
predominantly minority pupils "continue to do
much worse than white schools in academic
achievement, graduation rates, and gther key
measures of academic opportunity.”"’ Minority stu-
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dents are twice as likely to drop out of school as
white students.® As many as 40 percent of
minority children are functionally illiterate.’ Qver-
all, the largely separate education provided for
minority students "has not become equal in the
United States of the 1980s," and there is "no in-
dication that the severe inequalities that led
minority families and organizations to institute
the early desegregation cases have yet been
resolved.” ™ Instead, a "great many black stu-
dents, and very rapidly growing numbers of
Hispanic students, are trapped in schools where
more than half the students drop out" and "where
the average achievement level of those who
remain is so low theit1 there is little serious pre-col-
legiate instruction."'" In this context, effective
and vigorous civil rights enforcement is more cru-
cial than ever in the area of elementary and secon-
dary education.

Il. Background of Federal Civil
Rights Enforcement and Policy
in Elementary and Secondary
Education Prior to 1981

Two agencies have primary responsibility for
federal civil rights policy and enforcement with
respect to elementary and secondary education:
the Civil Rights Division of the Department of
Justice (the Division) an the Department of
Education, particularly we Office of Civil Rights
(OCR). As a result of the Civil Rights Act of
1964, the Department of Justice obtained specific
authority to file lawsuits in federal court to chal-
lenge segregation and inequality of educational op-
portunity, and to intervene in pending federal
suits. See 42 U.S.C. § 2000c-6, 2000h-2. In 1966,
the Justice Department announced a full-scale at-
tack on segregated education, filing forty -four
new lawsuits and thirty-five motions for enforce-
ment or further relief in cases that were pending.

Although the precise level of enforcement activity
by the Division has varied, substantial numbers of
new compiaints and supplementary enfurcement
motions cortinued to be filed during both
Democratic and Republican administrations
during the 1960s and 1970s. As of 1974, for ex-
ample, there were two hundred pending desegrega-
tion-related cases by the Divisjon, affecting about
five hundred school districts.!> Mew lawsuits
were filed against many school districts in 1975-
81, including both northern and southern school
systems. [n addition to helping combat segrzga-
tion and inequality of opportunity in the specific
districts in which they were filed, the cases in-
itiated by the Justice Department between 1965
and 1980 contributed to the development of a sig-
nificant body of school desegregation law.

In contrast to the Justice Department, which pur-
sues its enforcement activities thiough the courts,
OCR enforcenient is through the administrative
process. Specifically, OCR is responsible for en-
forcing federal statutes which prohibit disc.imina-
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tion, based on race, sex, national origin, hand-
icap, or age, in all education programs and ac-
tivities which receive funding from the federal
government, includin% almost sixteen thousand
jocal school districts.”™

OCR uses two methods to investigate alleged
violations of federal civil rights laws: complaint
investigations, which are conducted in response to
complaints received from individuals and groups,
and compliance reviews, which are initiated by
OCR based upon information gathered in OCR
surveys. When OCR finds a violation of the law
through either administrative procedure and the
violator is not willing to correct the problem
voluntarily, OCR can refer the case to the Civil
Rights Division, which can sue the violator in
court, or OCR can seek a cut-off of federal funds
to the violator through a proceeding before an ad-
ministrative law judge. See H. Rep. 458 at 2-3.

In the 1960s, when OCR’s enforcement activities
began pursuant to Title VI of the 1964 Civil
Rights Act, 42 U.S.C. § 2000d ef seq., OCR’s ef-
forts focused largely on school systems in the
South which had failed or refused to achieve
descgregation. Hundreds of administrativc actions
werg begun to defer or terminate funds, in addi-
tion to lawsnits brought by the Civil Rights
Division. These efforts produced dramatic results.
By 1966, desegregation had begun in virtually
every rural southern school district, most of
which had previously been totally segregated. Al-
though 98 percent of black children in the eleveu
states in the deep South still attended all-black
schovls in 1964, fewer than 9 percent attended
such all-black schools by 1972.

In 1969, however, the attorney general and the
secretary of HEW, who was then in charge of
OCR, announced a new policy which minimized
-he number of cases in which federal funds would
be cut off due to civil rights violations, and which
postponed previous administrative deadlines for
desegregation in southern school systems. See H.
Rep. 458 at 4. In 1970, a iederal court complaint
was filed in the c~se of Adams v. Richardson, con-
tending that as evidenced by the 1969 policy
change, OCR had begun systematically to fail to
enforce prohibitions against federal assistance to
segregated and discrim'_}latory schools and other
institutions. Id. at 4-5.!

The Adams litigation has had a major impact on
OCR enforcement activities. In 1972-1977, the
court in Adan.. issued 2 series of orders finding
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that OCR was failing to carry out its enforcement
responsibilities and requiring specific relief. This
relief included orders mandating that OCR begin
administrative enforcement proceedings against
specific school districts and other institutions and
requiring that OCR handle complaints and com-
pliance reviews according to specified timeframes
in order to prevent serious del%ys which were im-
peding effective enforcement.'® Although Adams
originally focused cis OCR enforcement with
respect to racial segregation and discriminaticn
against blacks, the case was expanded to include
discrimination issues with 1espect to Hispanics,
women, and disabled students, in 1976 and

1977.

In 1977, OCR and the plaintiffs in Adams
negotiated a settlement and consent decree which
incorporated the previously ordered timeframes
and adopted reporting and other requirements.
Efforts to comply with the consent decree be-
tween 1977 and 1980 were generally successful,
and the backlog of pre-order cases was almost
eliminated.?! While problems with civil rights en-
forcement remained, as of 1980 both OCR and
the Civil Rights Division appeared committed to
effective action with respect to civil righis enfor-
cement in elementary and secondary education.




lil. Federal Civil Rights Enforce-
ment and Poiicy in Elementary

and Secondary Education Since
1981: Findings and Conclusions

A. Summary and Overview

Since 1981, federal civil rights enforcement in
elementary and secondary education has
deteriorated dramatically. The Division has filzd
only four new suits challenging segregation or ine-
quality of educational opportunity in more than
seven years, and has begun no new enforcement
action at all in such critical areas as metropolitan
desegregation. Instead, it has focused on trying to
dissolve injunctions against discrimination and to
dismiss desegregation cases filed before 1980; in
fact, the Division has tried to dismiss desegrega-
tion cases against more than twice the number of
scheol districts than it has filed new suits since
1981. OCR has similarly failed to comply with
judicial and administrative guidelines for process-
ing complaints, debilitated important civil rights
surveys, avoided couducting compliance reviews,
and even resorted to backdating documer*s and
persuading victims to drop comp!laints in order to
appear to meet enforcement deadlines. OCR and
the Department of Education have also failed to
fulfill their resprnsibilities in enforcing laws
prohibiting sex discriminatior and in ensuring

Since 1981, federal civil rights that educational opportunities are provided to
enforcemgnt in elementary and limited English speaking students.
seconaary education has Both the Division and OCR have failed to pur-

deteriorated dramat'cally sue effective remedies for discrimination, often

agreeing to settlements which effectively pirmit
civil rights violators to police themselves with no
further monitoring and enforcement. Contradict-
ing Supreme Court precedent, the Division has op-
posed remedies which require desegregation or
utilize busing, even when the school districts in-
volved support those remedies, and has failed to
seek necessary financial support for magnet and
other alternative programs. The Division has at-
tacked legal principles which Division attorneys
themselves helped establish under previous
Republican and Democratic administrations. In-
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deed, the Division has even switched sides in
pending Supreme Court cases, leading it to attack
volontary desegregation in Seattie, oppose efforts
to provide educational opporiunities for children
of undocumented aliens, and support IRS tax ex-
emptions for discriminatory private schools.

In short, as the United States Commission on
Civil Rights concluded in 1983, the federal
government has "reversed enforcement policies
pursued for nearly a quarter of a century by
Republican and Democratic administrations
alike."*? This reversal has done much much more
than simply fail to promote desegregation and
equality of educational opportunity. Instead, the
evidence suggests that school desegregation ang
inequality have grown worse during the 1980s.
As the United Siates moves into the 1990s, it is
critical that the uational bipartisan commitme=t to
effective civil rights enforcement in education be
restored.

The remainder of this analysis specifically
reviews civil rights enforcement in elementary
and secondary education by the Division and by
the Department of Education during the 1980s.
Analysis of the Division’s activities focuses on in-
itiation of new cases, seeking remedies for viola-
tions of the law, and termination of litigation,
including such issues as metropolitan desegrega-
tion, busing, and magnet schools. Aualysis of the
Department of Education ar.d OCR concentrates
on the complaint review process, civil rights sur-
veys ard compliance reviews, combating segrega-
tion within schools, ensuring compliance with
laws against sex discrimination, and the issue of
bilingua education.?* Specific recommendations
are included with respect to each subject, and are
summarized ir Section 1V.

B. The Civil Rights Division

1. Initiation of new cases

The filing of new lawsuits to challenge school
segregation and inequality of educational oppor-
tunity in elementary and secondary education has
slowed to a virtual crawl since January, 1981.
The Division has filed only four new cases since
that time, including only three desegregation
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cases, and one case which was nothing more than
a filing in court--along with a consent decree--.0
embody the terms of a settlement with OCR at
the school district’s request.“> This is substantial-
ly less than the number of new cases filed during
any similar previous sevzn-year period; indeed, it
is less than one-tenth the number of cases filed
during 1966 alone.

The Division lea ~rship has claimed that the
small number of new cases is due to the progress
thac has been made in school desegregatxon since
Brown v. Board of Education.” ® The dismal statis-
tics discussed in Section I above concerning ra-
cial segregation in the 1980s, however, make i*
clear that much more remains to be done. In the
twelve months prior to January 1981, moreover,
four new desegregation suits were started, but the
Division filed no new complaints at ali for th:
next two years and only three in seven years.

As of 1985, the Division had eleven i'vestiga-
tions of possible complaints pending --more than
twice the total number of complaints filed in over
seven years.”” Congressional reports and state-
ments by former Division attorneys, moreover, in-
dicate that the Division has failed or refused to
act on a numbc. of cases referred to it by OCR
and has slowed or abandoned investigations and
possible complaints across the country, such as in
Rochestgr New York and Albuquerque, New
Mexico.

The Division’s failure to undertake new enforce-
ment activity is particulurly troubling with respect
to the issue of metropolitan desegregation. The
evidence is clear that interdistrict school
desegregation involving, both central cities and
suburbs offers the be cs! hope for achieving stable,
effective integration.” The Division had sup-
ported metropolitan desegregation in earlier years,
as in Indxanapohs and was prepared to fnle an in-
terdistrict suit in St. Louis in early 1981.3% Yet
the Division failed to file such a complaint in St.
Louis, refused to take a position on the issue
when the NAACP and the city school board pur-
sued desegregation claims against the St. Louis
suburbs, and then opposed portions of a settle-
ment which called for voluntary student transfers
between the city and the suburban districts.” The
Division abandoned an earlier effort to seek a
metropolitan remedy ir. Houston, Texas follgwmg
a lower court dismissal of its case in 1981.
Milwaukee, vhere the city school board and the
NAACP filed suit against suburban districts in
1984, the Division remained uninvolved.”” And in
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Little Rock, Arkansas, where private plaintiffs
and the city school board sought metropolitan
remedies, the Division filed an unsuccessful
amicus curiae bri%f opposing any intercistrict
relief whatsoever.>

Another area where new enforcement activity
should be explored concerns the interaction be-
tween school and housing segregation. The
Supreme Court has long recognized that
segregated housing contributes to segregated
schools and vice versa, and a number of courts
have ruled that government actions which lead to
segregated housing can provide the basis for
school and housing desegregation remedies.*® In-
deed, since 1981, the Division has continued to
pursue the landmark case of United States v.
Yonkers, in which segregative government-sub-
sidized housing policies formed a large part of
the basis for housing and school desegregation
relief ordered by the Court.>’ The Division has
not begun other schools-housing cases, however,
and opposed an interdisttic: remedy based on
housing segregation in the Little Rock care.>
ScLool segregation remains a serious problem in
many metropolitan areas, and discrimination in
housing has undoubtedly helped cause and rein-
force such segregation. Both with respect to in-
dividual municipalities and metropolitan areas
across the country, the close interaction between
school and housing segregation offers a promising
avenue for breaking down the barriers of racial
isolation,

Accordingly, it is recommended that the Divi-
sion significantly increase its efforts to inves-
tigate and file new cases to combat the continuing
problems of school segregation and inequality of
educational opportunity, fccusing its efforts on
cases attempting to achieve metropolitanwide
desegregation, and to pursue the link betw een
segregated housing and segregated schools.

2. Seeking remedies for illegal seg egation
and denial of educational opportunity

Prior to 1981, the Divisior itself helped estal-
lish some of the key principles which govern the
provicion of relief against schoo! segregation.
Chief among these is the rule that a defendant
guilty of segregation must take immediate, affirm-
ative steps to eliminate all vestiges of segrega-

tion. Green v. County School Board, 391 U.S.
430, 438, 439 (1968). While voluntary transfers
and magnet schools may be utilized as part of a
desegregation remedy, the Supreme Court has
specifically ruled that a purely voluntary
"freedom of choice" approach with no enforce-
ment mechanisms is "unacceptable” where there
are alternatives offering "speedier and more effec-
tive" relief. Id. Such remedies can and should in-
clude compensatory and remedial education
programs to help eliminate the damaging educa-
tional vestiges of segregation. See Milliken :.
Bradley, 433 U.S. 2€7 (1977). They must aiso in-
clude consideratioa of the use of student reassign-
ments and busing where necessary and
appropriate, the Court has held, since desegrega-
tion plans "cannot be limited to the walk-in
school." Swann v. Charlotte-Mecklenburg Board
of Education, 402 US. 1, 29 (1971).

Since 1981, the Division has refused to follow
tkese principles. This refusal consists of much
more than cpposition to busing by the Division’s
leaders. It includes active opposition to and
refusal to seck any remedy whick specifically re-
quires desegregation, reliance on purely voluntary
plans regardless of their effectiveness, refusal to
seek necessary funding to suppert voluntary plans
and compensatory programs, and refusal to seck
syst>mwide desegregation remedies. These
policies contradict the bipartisan civil rights erfor-
cement record prior to 1981 and have contributed
significantly to the lack of progress in combating
racial isolation and inequality of educational op-
portunity.

a. Opposition to use of mandatory
student reassignment plans

The Division’s leadership has unequivocally
repudiated the use of mandatory student reassign-
ment plans or "busing" to heng achieve desegrega-
tion under all circumstances.” This policy
directly contradicts the Supreme Court’s pronoun-
cemeut that any "absolute prohibition against use
of [mandatory reassignment]--even as a starting
point--contravenes the iinplicit command of
Green v. County School Board . . . that all
reasonable methods be available to formulate an
effective remedy.” North Carolina State Board of
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Educ. v. Swann, 402 U S. 43, 46 (1971). As the
Court has recognized, in many school systems "it
is unlikely that a truly effective remedy could be
devised without continued reliance upon
[busing}." Id.

This judicil recognition is confirmed by ex-
perience. Where properly planned and imple-
mented, mandatory reassignment plans have
succeeded in promoting effective desegregation
across the country. A 1987 survey showed that
the states and metropolitan areas with the
"greatest integration of black students typicallx
have extensive court orders requiring busing." 0
In Charlotte, North Carolina, where the Supreme
Court specifically approved mandatory reassign-
ment in 1971, residents have called the city’s
desegregated schoo! system "one of the nation’s
finest" and Charlotte’s "prondest achievement."*!
As demonstrated by experience in Charlotte and
other cities, as well as by national polling data,
most parents support such plans once they have
begun and problems of "white flight" guc to
desegregation are generally minimal.*? Just as
with the many more students who are bused for
reasons unrclated to desegregation, such plans do
not involve excessive time or distanceg and protect
students’ health, safety, and welfare. 3 Indeed,
compelling evidence shows that black stadent
achievement has significantly improved in
desegregated schools, that white students’ achieve-
ment has either improved or stayed the same, and
that desegregation plans can also improve clnploy-
ment opportunities and housing integration.** The
courts have used mandatory transportation
remc dies only where necessary and whgre other
methods of desegregation have failed.*> When
properly used, however, such plans achieve suc-
cessful and effective desegregation "that is unat-
tainable through other means.” H. Rep. 12 at 19.

Since 1981, however, the Division has gone
even further than refusing to ask for or support
such remedics. It has actively opposed and sought
to limit or terminate such plans, even where the
school district affected disagrees with the
Division. A prime example was in Seattle, where
the local school district had voluntarily begui. 1
reassignment plan to promote integration. When a
statewide initiative was passed in the 1970s
prohibiting such plans, the Division initially
joined the school district in successfully arguing
to the lower courts that the initiative was uncon-
stitutional. The lower courts found that the initia-
tive created an impermissible racial classification

by allowing busing for all purposes except
descgregstion, was tainted by discriminatory in-
tent, and made it impossible for Seattle to effec-
tively eliminate segregation.”” When the case
reached the Supreme Court in 1981-82, however,
the Justice Depaitmcut switched sides, rejected its
own prior arguments, and argued against Scattle
that the initiative was constitutional.”’ The
Supreme Court rejected these arguments and
ruled that the initiative was unconstitutional,
thereby uphoiding the Seattle plan.*®

A series of other cases further exemplifies the
Division’s recent policy. In the Nashville case,
the Justice Department sought Supreme Court
review of an appellate court decision refusing to
permjg major modifications to a desegregation
plan.”” The Supreme Court declined review of the
Mashville case without a single disseating vote,
rejecting the government’s apparent attempt to
urge reconsideration of Swann and other cases
upholding the use of mandatory reassignment.>®
In cases in Beaumont, Texas and Kansas City,
Kansas, the Division dropped appeals of
deszgregation orders it had previously filed large-
ly because, according to the former Division attor-
ney assigned to the cases, the Division did not
want to seek further remedies_involving man-
datory student re .ssignments.”” The resuit was
that many black students in these districts
remained in segregated schools with no remedy.

A particularly disturbing example was in East
Baton Rouge, Louisiana. In that case, the
Division again switched sides and urged a lower
coust to replace a mandatory desegregation plan
with voluntary measures. This was despite the
fact that the Division had previously advocated a
more extensive plan than the one it sought to
replace, and that the Division’s own consultant
agreed that the voluntary plan would be less effec-
tive than the existing remedg 3and would allow ra-
cial segregation to continue.”” Mandatory
remedies were ordered in East Baton Rouge only
after twenty years of resistance by the school
board to desegregation, and a specific finding by
the court that the board’s conduct was a classic
example of the "iitany of failure by local white
elected officials go discharge their constitutional
responsibilities.">* The local board was thus un-
derstandably encouraged when the Division ap-
peared to take its side in opposing mandatory
desegregation, even to the extent of reassigning
Division attorneys who had previously argued for
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extensive desegregation in the case.”>” Yet th-
board failed even to approve the voluntary
measures suggested by the Division and continued
instead to oppose desegregation, forcing the
Division to hastily withdraw its suggestions.

When the nation’s chief civil rights enforce-
ment office switches sides and appears to reward
the recalcitrance of local officials, as in East
Baton Rouge, the result can only be to rob the
Division of its credibility with the courts and en-
courage the very "failure of leadership, courage,
and wisdom on the part of local officials” which
neczssitated mandatory remedies in the first
place. Davis, supra, 514 F. Supp at 871. Similar-
ly, by removing even the threat of the Division’s
most effective remedics against districts guilty of
segregation, the Division’s rigid antibusing policy
eliminates much of the iacentive to undertake
voluntary efforts and further encourages defiance.
By giving comfort to continued resistance to
desegregation and by failing to promote effective
and responsive local leadership, the Division
makes it much more difficult for desegregation to
succeed. Even more than the impact of its actions
in particular cases, it is this more subtle effect of
the Division’s policies which may most seriously
damage effective civil rights enforcement in
education. It is accordingly recommended that the
Division end its rigid opposition to the use of
mandatory transportation as a remedy in school
desegregation cases, and return to its previous
policy of considering the use of all available
remedies and supporting relief which will be most
effective in individual cases.

b. Reliance on purely voluntary
measures and opposition to enforceable
relief

Since 1981, the Division has sought to rely
solely on voluntary methods in desegregation
cases, such as magnet schools to encourage in-
tegrative transfers, without enforcement or back-
up mechanisms if such methcds do not achieve
desegregation. This is in aceord with the
philosophical position of the Division’s leader-
ship that a school district’s obligation is simply to
refrain from hindering whatever degree of integra-
tion may naturally occur op its own, and that the
Division will not seek to "compel children who
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do not want to chnose to have an integrated educa-
tion to have one,” even where tlgc,;re has been a
history of enforced segregation.

This philosophical view, however, has been ex-
pressly rejected by the Supreme Court. Where a
defendant is guilty of unconstitutional scl:ool
segregation, damaging the education of minority
students and ungendering racial segiegation anc
divisiveness in a community, it cannot simply
step aside and shift to parents and children the
responsibility to desegregate voluntarily. Nor can
it fulfill its obligations by simply behaving in the
future in good faith and without discriminatory in-
tent. Instead, the Court has hzld, the defendant
has the "affirmative duty” to take "whatever steps
might be necessary” to actually eliminate segrega-
tion ang its vestiges to the maximum extent prac-
ticable.*® Since the Supreme Court rejected
"freedom of choice” plans in Green, the courts
have consistently held that puiely voluntary mag-
net or other programs cannot be the sole techni-
que used to remedy segregation.

Magnet schools and similar programs which
offer incentives for voluntary integrative transfers
can play an important role in achieving descgrega-
tion. When used alone and with no provision for
enforcement, however, research demonstrates that
such volu .aary programs are incffective.5” In addi-
tion, serious questions abou: equity and fairness
have been raised in districts employing magnet
schools. A recent report has conclided that in
several cities, magnets have prodaced stratified
school systems that effectively consign low-in-
come and at-risk students to inferior, nonmagnet
schools with few resources and little chance of ex-
cellence.

The Division has relied heavily on purcly volun-
tary measures in litigating and settling cases with
school districts since 1981. An early example was
in Chicago. In 1980, the Division and the
Chicago school board entered into a consent
decree which required the district to propose a
comprehensive desegregation plan in March,

1981, to be implemented beginning in September.
The board missed the first deadline and, in
response to a court order, filed a subsequent plan.
That plan postponed most compliance until 1983,
and defined a 70 percent white school as adequate-
ly desegregated, even though the district as a
whole was only 20 percent white. The Divisio.. in-
itially objected to the plan. One month later,
however, the Divicion reversed its position,
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withdrew its opposition, eftectively agreed to pe--
mit the district to remain in violation of the con-
sent decree, and asked the court to refrain from
even ruling on the adequacv of_the school
district’s proposed guidelines.62 Not surprisingly,
desegregation in Chicago has not succeeded, and
the Chicago public schonl: remagn among the
most segregated in the country.’

Even more demonstrative of the Division’s
policy have been the consent decrees and settle-
ments which the Division has entered into begin-
ning in 1981. For examplc, in 1984 the Division
simultaneously filed and entered into a consent
decree to settle a case against the Bakersfield,
California school district. OCR had previously
found that the district had committed pervasive,
intentional acts of discrimination in segregating
black and Hispanic students, and referred the case
to the Division because it concluded that an effec-
tive remedy would require a court order mandat-
ing some reassignment and additional busing of
students.®* Yet the Division agreed to a settle-
ment involving no such remedies, relying instead
only on magnet schools and other voluntary
measures. In addition, the consent decree did not
call upon the district to achieve any specific level
of desegregation or provide for any effective
method of enforcement. Instead, it simply called
for a “good faith effort” by the district, and
provided that the case could be dismissed within
three yeare if such ar efforl was made, regardless
of the dcgree of segregation remaining in the
schools.%> The Division specifically acknow-
ledged that Bakersfield could comply with the
decree even 1" its schools continued to be
segregatcd.

The Bakercfield consent decree was severely
criticized as_ipeffective and a "biueprint" for
segregation.”” In fact, the district’s first report on
the plan revealed that all ten schools which were
intentionally segregated and racially identifiable
before the plan continued to be racially identifi-
able atter implementation, including three schools
which remained 90 percent or more minority and
one schooi which be me even more segregated
after the plan bcgan Even as of 1987-88, four
years after the BakersfieldD plan was adopted,
five of these ten schools remain racially
identifiab!2.5” Nevertheless, Bakersfield has an-
nounced that it intends to seek termination of the
consent decree and dismissal of the case, and vir-
tually identical consent decrees relying solely on
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voluntary measures and containing no effective en-
forcement or desegregatnon standards were

entered by the Division in »ther casgs, such as in
Lima, Ohio, and Phoenix, Arizona.

No one representing the victims of segregation
couid object to the consent decrees in cases like
Bakersfield and Phoenix, since only the Division
and the school districts involved were parties to
these cases. Indeed, the Division has sought to
prevent civil rights groups from participating in
its cases; for example, the Division opposed par-
ticipation by the NAACP Legal Defense Fund on
behalf of minority children in the Clarleston
case, even though the defendant school board it-
self did not oppose intervention by a black
parents’ group, and the head of the Division regor-
tedly instructed line attorneys to make "those bas-
tards . . . jump through every hoop" to become
party to the case.’! In the Hattiesburg, Mlssmsnp-
pi case, however, where a plaintiff representing
minority students was in the case and objected to
a proposed conscnt decree between the Division
and the school district similar to those in
Bakersfield and Phoenix, the court of appeals
specifically rejected the consent decrec as inade-
quate.'“ This decision confirms the serious
problems raised by the Division’s reliance on to-
tally voluntary, unenforceable methods, particular-
ly in cases where no other parties are present to
defend the rights of minority schoo! children.””

In fact, the Division has even oppcsed totally
voluntary desegregation measures because some
effective method of enforcement was included. In
the St. Louis case, the NAACP, the city school
board, and the suburban districts a'l agreed on a
plan in 1983 to scitle claims of metropolitan
segregation. The plan called for totally voluntary
transfers of minority city students to suburban dis-
tricts, but also allowed the plaintiffs to go back to
cou:t against suburbs which had not achieved
agr.ed-upon levels of integration in five years.
Even though all transfers were totally voluntary
and no mandatory reassignment was involved, the
Division opposed the plan, arguing that a "good
faith" effort should be enough and that no further
method of enforcement should be provided.”® The
court rejected the Division’s arguments and ap-
proved the settlement, which has led to sig-
nificant numbers of interdistrict transfers and has
not required further enfgrcement action against
any suburban districts.




As tlie St. Louis case illustrat.s, voiuntary
desegregation measures can succeed where they
are part of an overall desegregation effort and
where there are enforcement or back-up measures
to encourage voluntary methods to work. Other-
wise, however, purely voluntary measures are in-
effective, potentiaily unfair, and in violation of
accepted principles of desegregation law. It is ac-
cordingly recommended that the Division employ
magnet schools and other voluntary desegregation
metheds, both in settling and litigating cases,
only where they are part of an overall desegrega-
tion effort including effective enforcement or
backup measures and will not impair educational
opportunities of children in nonmagnet schools.
Division policy should seek to effectuate the prin-
ciple established by the Supreme Court that af-
firmative steps must be taken to eliminate school
segregation and its effects to the maximum extent
practicable.

¢. Refusal to seek, and opposition to,
necessary funding for effective desegrega-
tion and equality of educational ¢cpportunity

In order to be successful, magnet schools and
similar voluntary measures require additional
funding for enhanced educational programs and
facilities as well as transpo. 1tion to attract
parents and students to desegregated schools.” In
addition, the Supreme Court has recognized that
segregation has damaging long-run educational
consequences, which may require compensatory
and remedial educational programs as well
physical desegregation to achieve full relief.”
The Division itself has similarly recognized that
inequalities in the "tangible components of educa-
tion” between; minority and white students should
be remedied.”®

In fact, however, the government has been
unwilling since 1981 to provide or support the
provision of the funding necessary to make mag-
net and other voluntary programs work, even
though it has advocated such voluntary megsures,
"nd to offer equal educational opportunity.’” In
Chicago, for example, the setilement plan relied
heavily on magnet schools. When necessary
federal funds to support such programs were
eliminated, Chicago had to go to court for an
order freezing education dzpartment funds until
the money promised by the federal government

was proiided. A congressional bill to provide
such funding w s vetoed, and the court had to
virtually hold the justice Department in contempt
before the g%emment agreed to provide money
for the plan.

An example relating to equal educational oppor-

tunity outside the specific context of desegrega-
tion is presented by Piyer v. Doe, 457 U.S. 202
(1982), in which the Supreme Court ruled that it
was unconstitutional for Texas to deny a free
public education to children of undocumented
aliens. Prior to 1981, the Division participated in
the case a'. ihe lower court level and argued suc-
cessfully that Texas’ actions unconstitutionally
denied £qual opportunity to such children. When
the case reached the Supreme Court after 1981,
however, the Justice Department abruptly
changed its position and stated that it would ex-
press no view on the constitutionality of Texas’
conduct. As one former Divis ~a attorney has ex-
plained, in addition to failing to support equal
educational opportunity, this switch in position
"damaged the Department’s credibility both with
the Court and with the public.”

In a growing number of cases in recent years,
minority citizens and city school boards have
sought funding from state governments for com-
peusatory programs, magnet schools, and other
measures, based upon the Supreme Court’s ruling
in the Milliken II case that courts can require
such remedies to be funded by state governments
which have contributed to school segregation.
This development offers an important mathod for
helping provide effective remedies for school
segregation and inequality of educational oppor-
tunity, which are often beyond the fiscal capacity
of local school districts.

Rather than supporting or seeking such rclief,
however, the Division has oppos-d it. In St.
Louis, for example, the Division objected to a
lower court order which required Missouri to help
fund voluntary magnet programs, educational im-
provements for minority students, and voluntary
integrative transfer progx'ams.83 The Court of Ap-
peals questioned the propriety of the Division’s
actions, rejected its arguments, and approved state
funding.3¥ In the Yonkers case, the NAACP and
the local board have filed a similar claim seeking
state participation in necessary compensatory and
remedial education programs, but the Division
has opposed the claim.
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Tn general, federal funding for compensatory
education and desegregation has decreased sig-
nificantly since 1980. For example, between 1980
and 1986, spending for the Chapter I compen-
satory education program decreased l%y 23 per-
cent, serving 500,000 fewer students.®® As of
1987, Chapter I served two million fewer students
than in 1980.87 The administration successfully
persuaded Congress in 1981 to eviscerate the
Imergency School Aid Act, reucing the funds
available for magnet scheols and other desegrega-
tion programs.”~ For 1987 and 1988, the Depart-
ment of Education requested a rescission of all
$24 million appropriated to provide desegregation
assistance under Title IV of the Civil Rights Act
of 1964, 42 U.S.C. § 2000c.¥’

Adequate funding is criticat to success, par-
ticu-larly with respect to voluntary desegregation
measures which the Division has supported. It is
accordingly recommended tuat the Division and
the government support the provision of funding
necessary for magnet schools and other voluntary
desegregation programs and for compensatory and
remedial education programs. In particular, the
Division should seek and support remedies pur-
suant to Milliken II which require state govern-
ments to help fund magnet, compensatory, and
remedial programs to assist in remedying the ves-
tiges of segregation.

d. Refusal to seek systemwide
remedies

In Keyes v. School District No. 1,413 U.S. 189

(1973) a case concerning segregation in the Den-
ver public schools, the Supreme Court established
the important principle that where a substantial
portion of a school district is segregated, there is
a presumption that racial imbalance in other
schools in the district is due to segregation, and
that a systemwide remedy should be ordered en-
compassing all schools. As the Court explained,
"common sense dictates” that "racially inspired
school board actions have an impact beyond the
particular schools that are the subjects of those
actions,” and systemwide relief is often neceggary
to eliminate all vestiges of such segregation.
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Nevertheless, the Division’s leadership repudi-
ated Keyes in 1981. It announced that it would
not utilize the Keyes presumption in initiating
litigation and would "seek to limit the remedy
only to those schools in which racial imbalangc is
the product of intentionally segregative acts." !
Although it is difficult to trace specific Division
actions to this shift in policy, former Divisicn at-
torneys and other observers have suggested that it
has played an important role in the decision not
to seek further relief in the Kansas City case and
in the lowg number of new cases begun by the
Division,”?

In addition to these problems, the Keyes policy
shift has poteutially critical implications for
achieving effective relief in desegregation cases.
Ordering remedies in only part of a system where
segregation has occurred may w-ll encourage
residential instability and "white flight" within a
district by effectively permitting those opposed to
desegregation to transfer elsewhere. Meaningful
desegregation may often be impossible if oaly a
fraction of a district is involved, particularly in
light of the effects of segregative acts throughout
a district, as the Supreme Court has recognized.
Accordingly, it is recommended that the Di. ision
seek systemwide relief in its cases in accordance
with Keyes, and that the Division fully utilize the
principles of Keyes in initiating and conducting
school desegregation litigation.

e. Feversal of opposition to tax
exemptions for discriminatory private schools

Problems arose concerning private schools
which discriminated against minorities and served
as havens for "white flight" from desegregation,
particularly as desegregation of public schools in-
creased in the 1960s. In 1971, the Supreme Court
affirmed the issuance of an injunction prohibiting
the IRS from granting tax exemptions to such dis-
criminatory private schools. Green v. Connally,
330 F. Supp. 1150 (D.D.C.), aff’d, 404 U.S. 997
(1971). Although the injunction in Green formally
applied only to schools in Mississippi, the IRS
had extended the policy to all private schools.




When several private schools later challenged
the IRS policy, the Justice Department vigorously
defended it, and the lower courts ruled that the
IRS policy properly denied tax exemptions to dis-
criminatory private schools. In the most
publicized of its shifts on civil rights icsues,
however, the Department reversed itself when the
case reached the Supreme Court and took the posi-
tion, that the IRS did not have the authority to
deny such tax exemptions. This was despite the
vigorous opposition of many career attorneys and
the government’s own characterizatiop of the
schools as "blatantly discriminatory.">> In Bob
Jones University v. United States, 461 U.S. 574
(1983), the Supreme Court specifically rejected
the Department’s new arguments and upheld the
IRS’ policy. Id. at 585 n.9. Once again, the
Department’s credibility and reputation were
severely (!amaged.94

Although the specific issue in Bob Jones is un-
likely to recur, the issue of discriminatory private
schools warrants continued attention in the con-
text of the Division’s future desegregation efforts.
In some areas, private schools may still be util-
ized to attempt to avoid desegregation. The courts
have specifically noted, for example, that segrega-
tion may be fostered by state laws which
facilitate transfers to private schools througl; such
methods as subsidizing transportation costs.”
States such as Ohio have adopted rules to try to
comvat such problems.” It is accordingly recom-
mended that the Division support methods at the
state, local, and federal level to combat dis-
crimination by private schools and to prevent the
use of private schools to avoid riesegregation, in-
cluding requesting court orders in desegregation
cases litigated by the Division.

3. Termination of litigation: the issue of
unitary status

Once a court has found illegal segregation in a
school district, the Supreme Court has ruled, the
court should retain jurisdiction over the district
until itb?s desegregated and achieved "unitary
status,"” " While the definition of unitary status
continues to evolve on a case-by-case basis, the
Court has indicated that in order to be unitary, a
district must eliminate the vestiges of segregation
to the maximum extent practicable with respect to

student and teacher assignment, school facilities,
and other aspects of its operation.”® The Court
has alsc suggested that such vestiges may include
the lingering educaiional deprivations to minority
students caused by segregation, and that school
segregation may slso contribute to residential
svgregation.”” Ordinarily, a school district itself
seeks a declaration of unitary status, and removal
of court jurisdiction, when it believes that it has
desegregated and wishes to operate without court
supervision.

Since 1981, however, several important shifts
in Division policy have occurred with respect to
the issue of unitary status. In accord with its view
in cases like St. Louis and Bakersfield, the
Division specifically argued in the Denver case,
for example, that a school district’s good faith im-
plementation of a desegregation plan, no matter
how ineffective, should be enough to achicve
upitaryl&gatus and end a court’s remedial super-
vision.”" The court in Denver did not accept this
position, which is flatly inconsistent with the
Supreme Court’s holding that compliance with
desegregation is measured by the effectiveness of
a itmedy, not the degree of good intentions.%! It
is accordingly recommended that the Division ad-
here to the principle that a school district can be
declared unitary only if it has actually eliminated
all vestiges of segregation to the maximum extent
practicable, including harmful cducational and
residential segregative effects of school segrega-
tion.

The Division’s policy shift has gone even further,

however. In a number of school districts in Geor-
gia, against which the Division had previously
filed desegregation suits, the Division has itself
taken the burden of starting proceedings to have
the school districts declared unitary and to dis-
miss injunctions against further discrimination.
This is despite the fact that none of thc districts
involved requested such action, that coaplaints
with OCR have recently been filed against several
of the districts, and that most of the districts them-
selves have opposed the proposed action after ob-
jections were filed by the minority plaintiffs
participating in the cases.

Specifically, in late 1987, the Division con-
tacted a number of districts which were defen-
dants in the United States v. Georgia litigation
filed in 1969. After initial implementation of
desegregation plans, those districts had been
operating pursuant to an injunction issued in 1973
prohibiting future segregation or discrimination
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and placing the cases on tlie Court’s ingctivc dock-
et subject to reactivation if neccssary.l 2 Without
consulting the plaintiffs representing black stu-
dents in the districts, the Division proposed that
stipulations be filed dismissing the districts al-
together. A number of districts agreed. On
February 3, 1988, the Division wrote to the Court
submitting such stipulations calling for the cases
to be dismissed against eight specific school dis-
tricts. Owu the same date, the Division notified the
private plaintiffs of its actions for the first time,
sending then}) a copy of the proposed stipulations
it had filed.'®® On Febraary 73, 1988, without the
consent of the plaintiffs, the Division formally
asked that the Court eater the stipulations and dis-
miss the cases within thirty days.!

The private plaintiffs objected, noting that they
had not been consulted earlier, that no supporting
brief had been filed by the Division as required
by local rules, and that no discovery and court
proceedings had ever been held tg determine that
the districts were in fact \mitary.l > Research also
revealed that complaints of discrimination had
recently been filed against several of the districts
with OCR, and that OCR had issued a finding in
1987 that one of the districts had discriminated
against black students by assigning them im-
properly to racially ide tifiable classes.!% Within
weeks, most of the dist.icts withdrew their agree-
ment to cooperate with the Division in light of
the plaintiffs’ objections and requests to begin dis-
covery proceedings. ' One district specifically
noted that it had initially agreed to cooperate be-
cause the Division had indicated, apparently
without foundation, thai there were no objections
by the grivate plaintiffs to dismissal of the
cases.!®

Despite the fact that most of the school districts
themselves no longer agreed, the Division has per-
sisted in its position. In fact, the Division has
even rejected a compromise suggested by the
court and agreed to by the plaintiffs and a number
of the school districts, under which the cases
would be dismissed bui the injunctions against
segrtl:ﬁgtion and discrimination would remain in ef-
fect.™ The Court has derided the Division’s posi-
tion, noting that it is "totally inconsistent with the
old adags ’if it ain’t broke, don’t fix it,’" and has
ruled that the Division may continue to press it :
claims only if the Division--which initially sued
the Georgia districts--now agrees to represent
these defendants without expense in all discovery
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and other proceedings.110 The issue remains pend-
ing as of this date in United States v. Georgia,
but the Division has clearly indicated that it is in-
terestecll in initiating similar proceedings in other
cases.!!!

This latest action by the Division raises serious
problems. In United States v. Georgia alone, the
Division has sought to end desegregation ca:es
against more than twice the number of school dis-
tricts that it has filed new cases against in over
seven years. There is ac reason why districts
themselves cannot initiate dismissal proceedings
where appropriate, and no reason why the
Division should use its scarce resources to do so
where the districts themselves do not. The
Division should not support a determination of
unitary status with respect to districts against
which there are recent or unresolved complaints
of discrimination, and should not agree to a
unitariness finding without even consulting all par-
ties. In addition, there is no rcason to oppose con-
tinuing injunctions against discrimination and
segregation as in United States v. Georgia, since
such measures may well deter future violations
and make it easier to obtain relief if they do
occur. Indeed, one appellate court has ruled that
even after « district has been declared unitary, it
must demonstrate that changed circumstances war-
rant modifying or eliminating an injunciion call-
ing for desegregation.

Accordingly, it is reconumended that the Divi-
sion should return to its previous practice of not
initiating attempts to have a school district
declared unitary, and thus dismiss desegregation
claims against it. The Division should consult
specifically with OCR and all parties to a case
before deciding what position to take with respect
to a request to declare a district unitary or dis-
miss a case, and should not support such a .-
quest where there are recent or unresolved
complaints of discrimination, or vestiges of
segregation, which can be eliminated by further
action. Where cases are to be dismissed, the
Division should explore the possibility of keeping
in place injunctions which prohibit future dis-
crimination or call for the continvation of
desegregation plans where necessary. The
Division should also support the principle that
where an injunction calling for desegregation has
been entered, the defendant must bear the burden
of proving changed circumstances sufficient to
justify modifying or climinating the injunction.

112




Following such recommendations, as well as the
other recommendations in this section, can help
restore our nation’s bipartisan commitment to
vigorous civil rights ewforcement in education
through the Civil Rights Division.

C. The Department of Education and the
Office of Civil Rights

1. Processing of comp’aints

One of OCR’s major activities is the handling
of complaints of discrimination against individual
school districts and institutions. Although the
number of such complaints has declined during
the 1980s, OCR’s complaint processing efficiency
has also declined, and OCR has consistently been
ur ible to mefit1 ;he timeframes called for in the
A Jams order. ” In fact, in 1987, a House subcom-
mittee found a "nationwide scheme” in OCR of-
fices to backdate documents and persuade victims
to drop discrimination complaints in order to ap-
pear to meet the Adams timeframes.

In addition to scarce resources, several causes
of these problems have been suggested. Initially,
OCR has apparently failed to use all funds ap-
propriated for its enforcement activities; for ex-
ample, over $20 million appropriated between
fiscal years 1980 and 1985 was either returned to
the Treasury or sf)?nt on activities not related to
OCR operations. Dyt is accordingly recom-
mended that OCR seck to expend properly all
funds appropriated for its enforzcment activities
ond request additional funding as necessary.

In addition, complaint processing has been
slowed and disrupted by placing complaints on
hold in many cases. For example, a 1986 OCR
review revealed that officials in five OCR
regional offices routinely delayed processing of
cases because of reasons such as alleged un-
availability of witnesses, even where in fact there
was no adequate basis for such delays, and %hat
monitoring of this process was inadequate.””” In a
number of instances in the early 1980s, OCE.
suspended processing of complaints altogether in
cases in which OCR %sneral policy changes were
under consideration.!?” It is accordingly recom-

mended that additional monitoring and guidelines
be instituted to avoid improperly suspending or

delaying the processing of OCR complaints and
to help promote compliance with the Adams
timeframes. This may include modifying or
providing additional flexibility in meeting such
timeframes in some types of cases, such as com-
plex, multi-issue, multiparty cases. Any changes
in the Adams timeframes should be accomplished
through notice and comment rulemaking by the
Department. Efforts should also be made to im-
prove the efficiency of case processing where pos-
sible without compromising quality.11

Reports indicate that OCR enforcement activity
both with respect to complaint investigations and
other efforts is hampered by the lack of clearg
written policy guidance to regional offices.!’” Ac-
cordingly, it is recommended that OCR promul-
gate and distribute policy directives on civil
rights enforcement issues on a timely basis consis-
tent with applicable law, to OCR regional offices
and the general public.

Another possibility may be for OCR to develop
relationships with state civil rights agencies o
help handle, under OCR supervisior and
guidelines, some categories of complaints. At-
tempts at joint federal-state handling of civil
rights complaints have succeeded on a limited
basis with respect to OCR and the EEQC, par-
ticularly with respect to i.dividualized ‘1‘}8 rela-
tively routine and repetitive complaints.”“” In
addition to helping cope with the complaint
workload, such measures could help OCR con-
centrate more resources on compliance review ac-
tivities which, as discussed in Section 2 below,
can potentially provide much more effective en-
forcement by OCR. Federal-state. activities in the
civil rights area mus: be conducted carefully,
however, since there ‘s a serious danger of im-
proper federal reliance on -tate agencies which
may be unreliable."“" Accordingly, it is recom-
mended that OCR analyze and dcevelop proposals
for possible joint OCR-state handling of in-
dividual complaints now processed by OCR.

2. Initiating and conducting compliance
reviews

There is strong evidence that complaint inves-
tigations by OCR are generally a less effective
means of civil rights enforcement than com-
pliance reviews started by OCR itself. OCR kas
found that compliance reviews produce twice as
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many remedies and benefit six times as many dis-
cnmm%lon victims as complaint investiga-
tions. ““ In addition, such reviews are critical in
enforcing the rights of poor, undereducated, and
non-English speaking persons, who are least like-
ly to file complaints but often most likely to suf-
fer from discrimination.!*® Despite the decline in
complaints during the 1980s, however, com-
pliance reviews also declined, and still remallg
"small part of OCR’s enforcrment program.
1982 for example, OCR conducted reviews cover-
mg only about 8 percent of districts or institu-
tions which were "apparently in severe
noncompliance’ with civil rights laws.!?

In deciding which school districts to review for
civil rights compliance, OCR has previously
relied heavily on its semiannual civil rights sur-
veys of school districts begun in 1968, which col-
lect information on such subjects as the racial
makeup of schools and classrooms, assignments
to gifted and special education classes, and dis-
ciplinary actions. From 1978 through 1982, the
surveys were conducted so that all districts with
enrollments over three hundred were surveyed
comprehensively at least once during the six-year
cycle, with districts of high interest surveyed
every two years, minimizing the burden on school
districts bgt providing complete and useful data
for OCR.!

In 1984, however, OCR changed the civil rights
survey and seriously reduced its usefulness. It
aban”~ned its 1978-82 survey strategy, using in-
stead a stratified random sampling of districts and
allowing large districts to samp.le only some of
the schools within their systems. These changes
mean that the survey will miss thousands of
schools and school districts, making it extremely
difficult to select targets for compliance reviews
effectively.”’ For example, even though OCR
has elimninated the large district sub-sample proce-
dure and sought to include more districts not sur-
veyed recently in 1988, it is estimated that about
two thousand districts surveyed in 1978-82 will
be bypassed in the six-year period through 1988,
and that about seven thousand mostly small dl%
tricts wil! not have been included since 1976.

A comprehensive resurvey of all school districts
may be needed by 1590 in order to restore the use-
fulness of the data base.
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In addition, failing to survey high interest dis-
tricts every two years makes it quite difficult to
monitor districts which warrant special attention.
OCR also altered ifs vocational education survey,
in 1984, in a manner which seriously impairs its
usefulness, by including schools over which OCR
has jurisdiction or which are not vocational
schools and omittmq %chools which are needed to
provide useful data.

Selection of sites for compliance reviews has
also been limited by <1estionable OCR policies.
In a 1987 memoranduun to its regional offices,
OCR stated that compliance reviews should not
be undertaken in districts which are subject to
court or OCR-approved desegreganon plans, and
discouraged compliance reviews of msnt%nons re-
questing technical assistance from OCR.*! Such
policies leave hundreds of districts, including
many which have committed civil rights viola-
tions in the past eszectively exempt from com-
pliance reviews.

OCR has also failed to use its authority under
the federal magnet school program effectively to
gather and evaiuate potentially key information to
serve as a further guide for determining com-
pliance with civil rights laws. In order to receive
federal funds to support magnet schools under the
program, school districts must be carrying out a
court-ordered or voluntary desegregation plan and
must provide assurances of nondiscrimination,
which OCR has the authonty to evaluate.!® Yet
OCR has failed to use its authority to request in-
formation from school districts on civil rizhts
ca:npliance beyond the information previously
submitted by the districts themselves, thereby
neglecting a "legitimate tool for encouraging
voluatary compliance with civil rights laws." "134
Moreover, a 1988 review of OCR pre-grant
reviews, under the magnet program by the
NAACP Legal Defense Fund suggested that OCR
had cleared the Pittsburgh district to receive mag-
net funds despite an OCR regional office’s own
finding that Pittsburgh had discriminated in facul-
ty assignments. ~° The same review indicateu that

OCR had improperly used an "intent” standard in
clearing districts to receive magnet funds, despite
the fact that the courts and OCR have previously
recognized that practices which have a dis-
criminatory effect may violate Title VI and jus-
OCR officials had

tify OCR remedial action.!%®
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indicated that another review of Pittsburgh would
take place, and that OCR was developing a policy
to implement use of an "effects test” for magnet
program clearance purposes, but no a(f‘gi,,)n had
been taken as of early October, 1988.

It is accordingly recommended that OCR retnrn
to the methodology used prior to 1984 in its voca-
tional and civil rights surveys, and determine
whether a comprehensive national resurvey is
needed for 1990. In conjunction with improving
the complaint investigation process, OCR should
also seck to develop methods to increase the num-
ber and role of compliance reviews as part of the
OCR enforcement process. Selection of com-
pliance review sites should be based on qualita-
tive criteria such as OCR survey data rather than
random selection. OCR should also remove restric-
tions on conducting compliance reviews of dis-
tricts which are subject to court or OCR-approved
desegregation plans, or have requested technical
assistance from OCR, and should study other
ways to help prevent potential conflicts between
OCR’s enforcement and technical assistance func-
tions. OCR should also develop policies to use its
authority under the federal magnet school assis-
tance program to gather and evaluate data effec-
tively to determine compliance with civil rights
laws, including establishment of a policy to util-
1ze an "effects test” in clearing districts to receive
magnet funds. Compliance reviews should general-
ly be systemwide rather than focusing on par-
ticular isolated programs.

3. Obtaining relief for civil rights
violations

Perhaps the most persistent criticism of OCR,
particularly since 1981, has been its failure to ob-
tain effective remedies, even in cases where OCR
has made findings of discrimination. Although
OCR found two thousand violations of law as a
result of compliance reviews or complaints from
1981 to mid-1983, it began only twenty-seven ad-
ministrative proceedings which can lead to fund
cutoff or deferral and referred only twenty-four
additliggnal cases to the Division for prosecu-
tion.””" Relief was slow or non-existent even in a
number of these fifty-one cases due to delays by
OCR or the Division.!*” In many other cases,

OCR has not even reached the stage where find-
ings are issued, but has instead resolved com-
plaints without findings by accepting virtually

"any agreement which results in a withdrawn com-
plaint, regardless of the substance of the agree-
ment," a practice which the Diyision and OCR
staff have severely criticized.'*® Even in cases
where findings have been issued, OCR has ac-
cepted numerous settlements since 1981 which
rely on general promises or assurances and other-
wise, simply fail to correct violations of law.

For example, in 1976, OCR had found that the
New York City schools had violated Title VI by
discriminating in the hiring and assignment of
minority teachers. A 1977 settlement agreement
provided that New York would be ineligible to
receive federal funds until it adequately remedied
the violations, and federal money was accordingly
withheld until 1982. In 1982, however, OCR
agreed to a new settlement with New York which
effectively allows the city to maintain virtually
all-white faculties in many schools, to continue to
assign less qualified personnel to predominantly
minority schools, and to take no steps to remedy
discrimination in promoting women to gositions
as principals and assistant principals.!*

Another example is Peoria, Illinois, where, in
1984 OCR found that a number of schools were
racially isolated in violation of Title VI. As OCR
staff negotiated a possible settlement with Peoria,
it was operating under guidelines that tlie consent
decree in the Bakersfield case should provide the
basis for settlements in cases like Peoria. As dis-
cussed above, there are serious deficiences in the
remedy in Bakersfield. In Peoria, however, the
director of OCR rejected the recommendations of
his own Policy and Enforcement Service and ac-
cepted a settlement which was even weaker than
in Bakersfield, since it did not encourage volun-
tary integrative transfers or include substantial
compensatory education programs for racially iso-
lated schools.*> As the former director of OCR’s
Policy and Enforcement Service concluded, the
settlement was "ccrtainlx not" adequate to address
violations of Title VI.!4

Several specific problems appear to be contribut-
ing to inadequate OCR enforcement. OCR has
adopted a practice of issuing leiters of findings to
districts indicating that their civil rights violations
have been corrected based only on assurances of
future performance and without on-site monitor-
ing, a process that has been severely criticized.

In addition, OCR has disbanded its national
Quality Assurance Staff which, prior to its

elimination, had found numerous errors algd
problems in OCR enforcement practices. 46
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It is accordingly recommended that OCR de-
velop and implement guidelines for its enforce-
ment and settlement practices. These guidelines
should focus on determining which type of enfor-
cement should be used in particular cas~3, avoid-
ing delays wheu cases are referrcd 1o the
Division, ensuring that settlements in cases where
violations are found actually correct violations,
prohibiting reliance on assurances of good faith
or future actions in settlements without monitor-
ing to ensure actual performance, and ensuring,
that resolution of cases prior to the issuance of
findings are in accord with applicable laws and
rcgulations. OCR should abolish the use of "viola-
tion corrected” Letters of Findings and return to
its prior practice of issuing Letters of Findings
with findings of fact and conclusions of law
before negotiating corrective action. OCR should
also return the quality assurance program to the
national level to perform its previous functions of
assessing the quality of OCR work, and assuring
consistent implementation of policy.

4. Remedying in-school segregation

As more and more court decisions have re-
quired school districts to assign children of aii
races to each of their schools, attention has
focused on ensuring that segregation does not
occur within schools. Particularly in systems with
a history of segregation, some schools have used
testing and ability grouping to assign students to
racially 1solat<;7 classrooms and perpetuate
segregation.” ' The problem is particularly
serious because of persistent evidence that tests
used by many school districts are biased agaiust
minorities.

Although in-school segregaiion is within OCR’s

jurisdiction, OCR’s response to the problem has
been inadequate. Some information on in-school
segregation is available via the civil rights sur-
vey, but the survey questions on the subject have
not been updated since the 1970s and may miss
serious problems. Despite findings of racially
identifieble classrooms in a number of cases,
moreover, OCR has accepted vague assurances
that efforts would be made to avoid discrimina-
tion or has indicated thzat it will continue to
monitor the situation.””” In one case involving

Dillon County, South Carolina, OCR had made
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three findings that ability grouping was being
used to perpetuate segregation, but took no action
until the 1983 Adarns order led to a referral of the
case to the Division. When the Division declined
the case, OCR delayed any enforcement action
for another two ) Jears until prodded by a House
Subcommittee.’*® One former OCR official
reported in 1985 that OCR conangred dropping
ability grouping cases altogether.

It is accordingly reconimended that OCR focus
attention on the issue of in-school segregation,
particularly in formerly segregated school dis-
tricts. OCR should consider sponsoring general re-
search into particular types of tests used by
multiple school districts to assign students to clas-
ses as to which concerns have been aised of dis-
crimination against minorities, which can bc used
to help identify and take action with respect to
districts with problems of in-school segregation.

5. Enforcing prohibitions against sex dis-
crimination

Sex discrimination in elementary and secondary
education is a continuing and serious problem.
While sex equity problems may not be as visible
as problems of racial discrimination, since public
schools are generally not segregated by sex, there
is nonetheless a striking disparity in the oppor-
tunities and achievement of boys and girls
throughout elementary and secondary education.
Boys and gir's participate unequally in sports,
they score di{ferently on the pre-college aptitude
tests, they choose very different college and voca-
tional education concentrations, and they arc even
treated differently in the classroom.

In 1982, only 35 percent of the morgzthan 51
million high school athletes were girls.””“ This
figure remained unchanged in 1985-86. One of
the primary reasons for this disparity is that op-
portunities for girls are limited; for example,
there are 25,000 less high school sports teams
nationwide for girls than for boys.153 Boys and
girls continue to express very different preferen-
ces for majors in college; 10.6 percent of high
school girls want to major in the physical scien-
ces, while 34 percent of high school boys choose
them. 1% Although boys outscore girls on the
SAT, the Education Testing Service (the producer
of the SAT) ha, admitted that the SAT under-
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predicts the grades of college women.>® In 1986,
gnrls scores were, on the guerage, sixty-one
points below boys’ scores. ™" Such discrepancies
seriously damage opportunities for female high
school students to ge to college and obtain merit
scholarships.1 7

In high school vocational education, women are
13 percent of engineering studen;g, but 90 percent
of the allied health professions.’® One of the few
areas in which girls outperform boys is in the
high school drop-o 5t rate, where the rate is slight-
ly higher for boys;™> but males who do not
graduate from high school have a much higher
employment rate than females who do not
graduate.”™™" Boys are more likely than girls to be
suspended from school, but they flsio receie
more teacher attention than girls.””* The evidence
suggests that such discrepancies are not caused by
differences in abilities or preferences between
boys and girls, but instead are attributable primari-
ly to such problems as biased testing, differences
in opportunities and resources, and improper chan-
neling by educational authorities.

Similar discrepancies exist witk respect to
school administrators and teachers. Although 84
percent of elementary school tezchers are female,
only 52 percent of high school teachers, 26 per-
cent of elementary school principals, and 6 per-
cent of high school principals are female. Women
constitute only 7 percent of all school superinten-
dants, although 70 percent of all teachers are
female.!

Despite the serious nature of sex equity pro-
blems, federal financial support and enforcement
efforts over the past seven years have declined
dramatically. Indeed, "funding and support for
equity-related issues have nearly disappeared at
the federal and state levels. Equity is not merely
out of fashion in the Department of Education--it
has been declared an enemy."

The primary vehicle for federal enforcement of
sex equity in education is Title IX of the Educa-
tion Amendments of 1972, which prohibits all
aspects of sex d:scnmmat102 in education that
receive federal assistance.”” The prohibition has
been interpreted broadly to apply to admissions,
athletics, employment, vocatlonal education, child
care, and financial 2id."%® As discussed earlier,
for financial aid distributed by the Department of
Education, it is the responsibility of OCR, in con-
junction with the Department of Justice, to en-
force federal laws such as Title IX, The federal
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government’s investigation and resolution of sex
discrimination complaints, however, has ex-
penenc%d a profound <'ccline since January
1981.! During the first six years of the Reagan
presidency, "[t}he word [went] out, very clearly,
that the Gffice for Civil Rights finds aggressive
enforcement of [Title IX] to be unacc:t:ptable."168
The Justice Departnggnt’s recc:d appears, if any-
thing, to be worse.!®” Nor has the Department of
Education adequately supported programs to com-
bat sex discrimination.

The same problems that have affected enforce-
ment of other civil rights laws have also affected
enforcement of Title IX. Initially, OCR has not
developed policies that promote sex equity, and
the effectiveness of its compliance-related ac-
tivities has declined dramatically over the past
seven years. For example, OCR has provided in-
adequate guidance to regional offices o hcw to
process sex equity cases. A 1984 internal OCR
report expressed concern that the regional offices
had insufficient guidelines on how to conduct
complaint investigations or compliance reviews in
interscholastic cases at the elementary and secon-
dary school level.!’® But the Assistant Secretary
of Civil Rights was unable to r .call whether OCR
had tak%n any corrective actions as a result of this
report.

Administrative enforcement actions have also
been lax. In the past, after OCR investigated a dis-
trict and found a Title IX violation, it issued a let-
ter of finding setting out in detail the violations.
However, OCR policy has been not to issue the
letter, but instead to find the schools in com-
pliance, and then agree with the district on future
compliance actions.”'“ Not only is it difficult for
the community to monitor these "agreements," but
also schoo! districts learn that Title IX violations
are not likely to be punished. To make matters
worse, OCR qlgmpliancc reviews and monitoring
are "spotty."” " OCR has even pressured com-
plainants to drop the complaints they have filed
with OCR.1?

In addition to OCR’s lackadaisical enforcement
efforts, another serious setback to enforcement of
Title IX was the Sugreme Court’s decision in
Grove City v. Bell.!?> Prior to Grove City, if an
educational institution received money from th;;
federal government, it could not discriminate.!

In Grove City, however, the Supreme Court
limited the coverage of Title IX (and the prohibi-
tion against sex discrimination) to only the
specific program or activity which received
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federal funds.!”” The Department of Education ul-
timately interpreted Grove City rigidly, narrowing
the coverage of Title IX. "Immediately after the
Grove City decision, [OCR], by its own count,
closed, limited, or suspended sixty-three claims
because of the lack of direct federal funding. That
was just the beginning."!

Initially, OCR had interpreted Grove City some-
what narrowly so as to preserve broad OCR juris-
diction with respect to elementary and secondary
education. In a July, 1984 analysis of Grove City,
the Assistant Secretary for Civil Rights stated that
as to those school districts that receive Chapter 2
funds, "there is a presumption that all of [the
* district’s] programs and activities are subject to
OCR’s jurisdiction” because t{'l,; possible uses of
Chapter 2 funds are so broad.'’® Such an inter-
pretation would have permitted OCR to retain
broad authority with respect to many districts
with sex discrimination problems. But the
Department’s Reviewing Authority soon sig-
nificantly narrowed this interpretation. In 1985,
the Reviewing Authority dismissed an enforce-
ment proceeding against a school district that
maintained sex-segregated physical education clas-
ses, finding that the Department had no authority
to apply Title IX, because no federal funds were
specifically earmarked for the physical education
program, even though other federal funds
received by the district could h%ve been used for
the physical education classes.!®® This interpreia-
tion effectively confined OCR jurisdiction to
cases where federal money could be traced direct-
ly to programs that discriminated, severely limit-
ing enforcement efforts.

Another serious effect of Grove City was 1o dis-
courage girls and women from filing complaints
with OCR. Reports indicate that many women
were afraid to file a complaint, viewing the risk
to their education or jobs as too great if, after
they had filed a complaint, OCR found that their
specific program received no federal funds, and
then dismissed their complaint.!

There has also been a decline in Department
and overall federa! support for programs to in-
crease sex equity on a voluntary basis since 1981.
In 1974, Congress passed the Women’s Education-
al Equity Act (WEEA), 20 U.S.C. § 3341 et seq.,
which established a progiam of grants and other
support for projects to promote sex equity in
education. Since 1981, however, the Executive
Branch has sought to eliminate the program, and
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funding has been cut from $10 million in 1980 to
$3.3 million in 1988. Althongh WEEA was in-
tended o help develop and distribute model
programs {o address sex equity problems, Depart-
ment of Education policies have resulted in no
new model programs being g%lblished between
May, 1984 and May, 1987.1%? Congress has
sought to improve sex equity problems in voca-
tional education through the Carl D. Perkins Voca-
tional Education Act of 1984, 20 U.S.C. § 230

et seq., which requires 12 percent of each basic
state grant in support of vocational education to
be earmarked for female students and set up a sex
equity coordinator to monitor programs for
female students. It is clear that serious problems
of sex discrimination remain, however, that must
be effectively combated as the nation moves into
the 1990s.

While the passage of the Civil Rights Restora-
tion Act should prevent the Department of Educa-
tion from refusing to handle cases based on lack
of jurisdiction under Title IX, the past eight years
have seriously damaged efforts towards sex equi-
ty in education. The recommendations for im-
proved federal enforcement in this area echo
those discussed previously pertaining to the
prohibitions against race discrimination. Accord-
ingly, it is recommended that OCR once again ag-
gressively enforce complaints of sex
discrimination filed with it, and develop uniform
guidelines to be sent to each regional office con-
cerning the processing of different types of com-
plaints of sex discrimination. OCR should also
establish a more comprehensive monitoring procc-
dure to ensure that school districts which have
violated Title IX in the past have actually cor-
rected their procedures so that they are in com-
pliance with Title IX at the time of any settlement
agreementis%nd 50 that they remain in compliance
thereafter.”"” As part of what should become a
comprehensive monitoring system, OCR should re-
quire that districts collect and maintain inform:a-
tion on the nature and extent of sex equity
activities, and OCR should analyze which ac-
tivitics prove most successful. It is also recom-
mended that OCR resume its practice of broad
audits of educsxtional institutions suspected of dis-
criminating.'8* This should include analyses of
tests which appear to severely impede academic
opportunities for female students. The Department
should actively promote the development and dis-
semination of model sex equity programs, such as

I
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programs to improve voluntary compliance with
Title IX, and increased funding should be
provided for the Women’s Education Equity Act
and other initiatives to combat sex discrimination
in education.

6. Ensuring equcl educational opportunity
for language-minovity students

In 15568, the federal government first addressed
the distinctive educational needs of language-
minority students by enacting the Bilingual Educa-
tion Act as Title VII of the Elementary and
Secondary Education Act. During tke next dozen
years, the federal courts, the Congress, and four
presidents pushed forward together along two
parallel tracks to ensure that language-minority
students receive effective and equal educational
opportunities. The first track, represented by the
Bilingual Education Act, involved the provision
of federal aid and technical assistance to help
schools develop effective instructional programs
for non-English-language background students.
The second track involved the enforcement of
civil rights prohibitions against national-origin dis-
crimination and the enactment of an equal educa-
tional opportunity law that requires schools to act
affirmatively to overcome the language barriers
confronting limited-English-proficient (LEP) stu-
dents.

Since 1981, however, federal efforts to improve
the education of language-minority studeuts have
slackened dangerously. In addition to seeking
reduced appropriations for federal bilingual educa-
tion programs, there have been repeated efforts to
restrict student program eligibility and to
eliminate the key feature of these programs--the
provision of instruction through both English and
the student’s native languag .. At the same time,
the Department has failed to discharge its respon-
sibilities to protect the civil rights of naticnal
origin minority students who are limited in their
English language proficiency. As our nation
moves towards the 1990s, these serious problems
must be addresscd effectively.

a. Estimating the number of language-
minority and limited-English-proficient stu-
dents

According to the 1980 census, approximately
4.5 million school-age children lived in J.S.
homes where a language other than English was
spoken, classifying them as language-minority
children. According to estimates, this number
grew to nearly eight million by 1985185

In 1982, Secretary of Education, T. H. Bell,
reported that as of 1978 there were approximately
3.6 million school-aged language-minority
children who were limited in the English-lan-
guage skills aeceded to succeed in an English-
mcedium school. Three-quarters of these
limited-English-proficient children were born in
the United States, or one of its outlying areas,
and approximately 70 perceut of the LEP students
in 1978 spoke Spanish. The secretary also
reported that there were 24,000 Navajo children
with limited English proficiency aged 5 to 14 in
1980.1%6

The number of language-minority children in
the United States is projected to increase by
nearly 40 percent by tae year 2000, and
Spanish language background children by over
50 percent. These percentages contrast with the
projected increase in the number of school-age
children in the general population which is
about 16 percent.

The number of LEP children in the United
States is projected to increase by about 35 per-
cent by the year 2000. Ninety-two percent of
the projected increasg will have Spanish lan-
guage backgrounds.! 7

More recent Department of Education estimates
of the LEP student population have been the sub-
ject of controversy. In 1986, Secretary of Educa-
tion, William J. Bennett, released a report which
slashed LEP student population estimates by al-
most two-thirds. The new estimates reported a
total 1982 LE? student population of 1.2 to 1.7
million.!

Members of Congress challenged the accuracy
of the Department’s 1986 LEP student estimates,
noting that most states had reported continuing
growth of the language-minority and LEP student
populations since the late 1970s. The state with
the largest language-minority population, Califor-
nia, reported that it: ¥ 7T student population had
more than doubled between 1977 and 1986, rising
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from 233,444 to 567,564 students. Experts on the
LEP student population noted that the
Department’s new estimates were based on
dramatically reduced standards of English
proficiency, and that the Department had used an
arbitrary system of "irdicators" te cxc&ude other-
wise LEP students from the estimate.!%’

The current lack of accurate counts and esti-
mates for U.S. language-minority and LEP stu-
dent populations is, in itself, a matter of national
concern. The absence of reliable population data
enfeebles federal policy-making, technical assis-
tance, program administration, and civil rights en-
forcement on behalf of this growing segment of
the American student population.

Accordingly, it is recommended that the Depart-
ment of Education take steps to improve federal
counts, estimates, and projections of the language-
minority and LEP student populations. The
Department should avail itself of all pertinent
federal data as well as statistics gathered by state
and local agencies. In analyzi.g these data, the
Department should utilize the services of in-
dividuals with professional expertise in the
demography of American language-minority
populations.

b. The educational plight of language-
minority students

For language-minority students, the impediments
to academic success are several and severe. A dis-
proportionate number of language-minority and
LEP students are poor.!’ Hispanics in general
are t\ﬂ?e as likely as white Americans to be
poor,””" and more than half of all Puerto Rican
children liv't;'g in the United States in 1984 lived
in povt:rty.19 The parents of language-minority
students are usually limited in their own English
proficiency, and have significantly less education-
al preparation than the general population. Accord-
ing to the 1980 census, while more than half of
all blacks and more than 70 percent of all whites
age 25 and over had completed high school, of
Hispanics 25 years of age and over, only 45 per-
cent had completed high schoot. ! Poverty is
only part of the problem. Many language-minority
children and even more of their parents have suf-
fered discrimination at the hand of private parties
and the goverament. In education, as well as
other areas of social life, Indian, Hispanic, Asian
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and other nonwhite Americans have frequently
been denied the opportunities available to whites.
While the nation has moved closer to the goal of
a color-blind scziety, we have yet to eliminate ra-
cial and ethnic discrimination or to overcome its
lasting effects.

But in addition to these barriers to educational
success, LEP students face additional challenges.
First, they must learn English, a language other
than their mother tongue. At the same time, LEP
students must advance in their development of
academic and social skills. And finally, many
LEP students must learn to appreciate and accom-
modate a culture different from their own. For
those LEP students who are newcomers to this
country, " culture-shock" is often compounded by
the traumas of war, famine, and disaster--forces
that drive many families from their native lands.

Despite their acute educational needs, LEP stu-
dents are not well-served by our schools. In 1982,
Education Secretary Bell concluded that "al-
though local school districts and states are
making an effort, schools in gensral are not met-
ing the needs of LEP students."1** The secretary
reported that "many schools are not assessing the
special needs of language-minority children. They
are not assessing the English language proficien-
cy of these children, much less the home lan-
guage proficiency, as a basis for planning
programs and providing services." And of the stu-
dents identified as LEP, only one-third were
receiving either bilingual instruction or instruc-
tion in English as a second lqnguage, without the
use of their home languages. ™

The most recent national empirical study of the
educational condition of language-minority stu-
dents was published in 1985 by the Educational
Testing Service (E'I'S).w6 The ETS study was car-
ried out as part of the National Assessment of
Educational Progress, the federal government’s
primary program for measuring the educational
performance of our schools and children. Under
the NAEP program, a representativa sample of
more than one million students in the fourth,
cighth, and eleventh grades are tested annually to
determine their academic achievement. Under
NAEP procedures, however, school officials were
allowed to exclude students they judged unable to
participate in the assessment because of dis-
abilities (physical, mental, or behavioral disorder)
or because their ability to speak English was ex-
tremely limited.




Of the four primary racial/ethnic groups identi-
ficd in the NAEP survey (white, black, Hispanic,
and other), students classified as Hispanic and
"other" were most likely to be excluded from the
NAEP assessment, and in more than 80 perc ‘nt of
the cases because of limited English proficicacy.
Thus, while "other" students constituted only 2
percent of all surveyed fourth graders, they con-
stituted 10 percent of the fourth graders excluded
from assessment. And 6 percent of all fourth
grade Hispanic students in the sample and 5 per-
cent of Hispanic eighth and 11th graders were ex-
cluded from assessment because of severe
limitations in English proficiency.!’

Of the assessed students, language-minority stu-
dents (defined narrowly as children who come
from homes where "most" people speak a lan-
guage other than English) constituted ¥ percent of
the fourth grade, 7 percent of the eighth grade,
and 6 percent of the eleventk greie NAEP
sample. Despite the narrowness of the definition,
more than 42 percent of the Hispanic students and
more than one-third of the Asian and American In-
dian students assessed at all three grade levels
were identified as language-minority.

NAEP reading test scores showed that "lang-
uage-minority students, especially Hispanic
chiidren, are [performing] cousiderably below the
national average, and that discrepaucy increases
with grade level and demands for performance on
higher level reading tasks. Indeed, language-
minority Hispanic students in the eleventh grade
are performing at a level cgmparablc to the nation-
al sample at grade eight."’ 8

Reading test scores for the children assessed
under NAEP were used to groop students accord-
ing to five levels of reading proficiency: Rudimen-
tary, Basic, Intermediate, Adept, and Advanced.
While 96 percent of all NAEP-assessed fourth
graaers had achieved at least a rudimentary level
of reading proficiency, only 88 percent of the
Hispanic language-minority fourth graders had
done so. By the eighth grade,63 percent of all
NAEP-assessed students and 70 percent of the
white students had achieved intermediate reading
proficiency, however, only 47 percent of the lan-
guage-minority and just 37 percent of the
Hispanic language-minority eighth graders
reached the level of intermediate proiiciency. At
the eleventh grade level, 90 percent of the white
students had achieved intermediate proficiency,
and almost half (47 percent) were rated adept. By
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comparison, only 65 percent of Hispanic language
minority 11th graders achieved "intermediate"
proficiency and guly 14 percent were classified as
"adept" readers.

The ETS study included auother index of
academic progress, the promotion of students
from grade to grade, by measuring student ags-in-
grade. The study noted that "grade repetition, as
indicated by over-agedness in grade, has long
been recognized as a problem for Hispanic stu-
dents in general, and for Hispanic ianguage-
minority studeats in particular. It has been
associated in previous stlbdies with the dropout
rate of Hispanic youth."2 O The ETS study found
that 2 percent of all white and 3 percent of all
non-language-minority fourth g.aders were two or
more years over-age (11 or older); 8 percent of
the Hispanic language-minority fourth graders,
however, were more than two years over-age. The
picture worsens at the eighth grade level where
12 percent of Hispanic language-minority stu-
dents are two or more years over-age (15 or
older) compared with 3 pcrcent of all white
cighth gradars.?%!

Despite lagging reading and academic perfor-
mance, more than two-thirds of all the language-
minority students assessed in the 1983-84 NAEP
study, both Hispanic and non-Hi:panic, were
receiving neither bilingual nor ESL services.2?
At the same time, the study found that Hispanic
language-minority youngsters were the most
segregated group of students, with two-thirds to
three-quarters of these children attending
predominantly miuority schools.

The ETS report concluded:

The gap in reading performance of lan-
guage-minority students compared with
their white aon-language-minority
classmates suggests that the unique educa-
tional needs of pupils whose hon ¢ lan-
guage is not English are current!; not
being scrved suffici?&tly by the American
educational system.

As grim as they are, the ETS-NAEP findings
understate the extent of our failure to provide
equal and effective educational opportunides to
language-minority students. The most flagrant
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evidence of this failure--student drop-out rates of
nearly 50 percent for Hispanic and Indian lan-
guage-minority students--is not even addressed by
the NAEP, since NAEP only addresses the perfor-
mance of students still enrolled in s<hool.

¢. Jackground of federal biiingual
cducati~ programy: prior to 1981

On January 2, 1968, President Lyndon B,
Johnson signed into law the Bilingoa! Education
Act, successfully concluding a year of intense ccn-
gressional activity focused on the educational
needs of language-minority students, including all
children of "limited English-speaking ability." 20°

The factors coutributing to the federal decision
to authorize funds specifically for the education
of language-minority children were described by
one scholar of federal education policy as follows:

One facter iufluencing the federal view
was the arrival of hundreds of **-w<and,
of Cuban refugees follor ing the Castro
revolution in Cuba. ': hese refugees
brought the issue of bilingual-bicultural
education to the forefront since they had
no intention of giving up their native cul-
ture or language. Another factor was the
growing realization by educators of the
special needs of the large numbers of
limited and non-English speaking children
in the public schools such as the Puerto
Ricans in New York and the Mexican
Americans in the Scuthwest. Still another
factor was the civil rights movement of
the 1960s which raised the concept of
equal- educational opportunity in a way
that began to inspire first questions and
later demands from Spanish-sumamed ana
Indian American minorities. Finally, as the
federal government accepted a respon-
sibility to help ‘isadvantaged children
bridge the awareness gap caused by pover-
ty backgrounds, it became apparent that
linguistic gaps could no longer be ‘gnored
either. 2%

Senator Yarborough’s explanation of the final
bill was direct:
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The >oucept of the bill is really very simple-
-s , simple that it is amazing that in all of
our years of striving for improved educa-
tion the problem has never been given
much attention. The probiem is that many
of our school-age children in this nation
come from homes where the mother tongue
is not English. As a result, these children
ent.~ <chools not speaking English and not
able to understand the instruction that is all
conducted in Euglish.207

The Bilingual Education Action (BEA) estab-
lished a veluntary, competitive grant program to
"provide financial assistance to local educational
agencies to develop and carry vut new and im-
aginative elementary and secondary school
programs” designed to meet the special education-
al needs of children of "limited English-speaking
ability.” Schools serving high concentrations of
childrer: from families with incomes below
$3,000 per year or receiving payments under a
program of aid to families with dependent
children were eligible to apply for grants.

Under the BEA, grant funds could be used for
pre-service and in-service training and for the es-
tab'ishment and operation of special instructional
programs for language-minority students. Ac-
tivities specified in the law as eligible for support
included:

(1) bilingual education programs;

(2) programs designed to impart to students a
knowledge of the history and culture associated
with their languages;

(3) efforts to est hlish closer cooperation be-
tween the school and ¢ _¢ home;

(4) early childhood educational programs re-
lated to the purposes of this title and designed to
improve the potential for protitable learning ac-
tivities by children;

(5) adult education programs related to the
purnoses of this title, particularly for parents of
¢’.adren participating in bilingual programs;

(6) programs designed for dropouts or poten-
tial dropouts having need of bilingual programs;

[and]
(7) programs conducted bx gccredited trade,
vaeational, or techuical schools. 0




The primary restriction on BEA grants was that

they were required to be used by school districts
to supplement, and in no case supplant, Title I-

funded services to limited-English-speaking stu-
dents.

Funding for the Bilingual Education Act was
authorized for three year: in progressively larger
amounts: $15 million for fiscal year 1968; $30
million for 1969; and $40 million for 1970. Ac-
tual appropriations, however, fell far short of
authorization limits. In fiscal year 1968, no funds
were appropriated. s fiscal year 1969, $7 million
in appropriations supported 76 project grants serv-
ing approxiinately 26,000 pupils. In fiscal year
1970, appropriations of $21.3 million supported
more than 130 projects serving approximately
52,000 students.

The Education Amendments of 1969 extended
the authorization of the Bilingual Education Act
for two years, through fiscal year 1973, at increas-
ingly higher aporopriations limits. The 1969
Amendments also authorized the commissioner to
make payments to the Secretary of the Interior for
BEA programs in Indian reservation schools. Ap-
propriations for the BEA rose from $25 million in
fiscal year 1971 to $35 million in 1972, and to
$45 million in 1973. At the same time, Congress
authorized the expenditure of funds under a
variety of cxisting and new fec. val education
programs for bilingual-bicultural activitics.

In 1974, Congress rewrote the Bilingual Educa-
tion Act and reauthorized the Act through fiscal
ycar 1978. The revisions, part of the Education
Amendments of 1974, expanded the federal
government’s involvement in bilingual education
in a number of wa: s. The 1974 Amendments also
clarifie’  * meaning of ihe Act’s key term--
"limited  lish speaking abiliy"--and Uarified
the kinds ©. prograrus eligible for Title VII assis-
tance. In place of the broad and nondescriptive
phrase "new and imaginative elementary and
secondary school programs” set nut in the .y .ginal
Act, the Amendments used the term " program of
bilingual education” and defined it as:

. .. @ program of instruction, designed for
children of limited English-speaking
ability in elementary and secondary
schools, in which, with respect to the
vears of study to which such program is
applicable--(i) there is instruction given in
and study of English and to the extent

necessary to allow a child to progress effec-
tively through the educational system the
native language of the children of limited
English-speaking ability, and such instruc-
tion is given with appreciation for the cul-
tural heritage of such children, and, with
respect to elementary school instruction,
such instruction shall, to the extent neces-
sary, be in all courses or subjects of study
which will allow a child to progress effec-
tively through the educational system.

While the 1974 Amendments loosened the fam-
ily poverty requirements set out in the original
Act, chey added a new requirement that grant ap-
plications be developed in consultation with
parents, teachers, and secondary students, and
that successful applicants provide for continuing
participation in the program of a parent commit-
tee.

The Amendments also included provisions to
prevent the segregation of students in BEA .
programs. Title VII grantees were to make
provision for the participation of children of
limited English-speaking ability in regular classes
for the study of art, music, and physical educa-
tion. And grantees were authorized to provide for
the voluntary enrollment of a limited number of
English-language-background students "in order
that they may acquire an understanding of the cul-
tural heritage of the children of limited English-
speaking ability. . . ." This authorization for the
voluntary cnrollment of English-language-back-
ground students was }imited, however. by a
statutory caution: "In no event shall the program
be designed for the purpose of teaching a foreign
language to English-speaking children."

To carry out the expanded BEA, Congress in-
creased the fiscal year 1974 authorization level to
slightly more than $141 million and provided for
annual increases reaching $170 wmiliion in fiscal
year 1978. Appropriations to carry out the restruc-
tured Bilingual Education Act ncreased steadily
and substantially, rising from $68 million in fis-
cal year 1974 to $146 million in 1978.

The House Report on the Education Amend-
ments of 1978, the next legislation revising and
reauthorizing the Bilingual Educa®an Act,
provided the following capsuie overview of the
operation of the program nine years after its enact-
ment:
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Fiscal year 1977 appropriations for the Act to-
taled $115 million. Seventy five percent of
these funds were spent for gran’s for basic
demonstration pregrams to over 425 local
educational agencies in 47 states and outlying
areas. Just over 60 percent of the funds are ex-
pended on Spanish-language programs with the
remainder being spent on multi-lingual
programs . . . involving one of 67 other lan-
guages.

The remainder of funds under the Act are used
for a variety of support services, including
grants to institutions of higher education to
develop and improve teacher training programs,
graduate fellowships to prepare trainers of
teachers, grants to states for technical assis-
tance, and funds for a Title VII network consist-
ing of 15 resource centers, 14 materials
development centers, three dissemination and
assessment centers and a national clearin-
ghouse. Under the program, 100 institutions of
higher education are offering teacher training to
an estimated 25,000 personnel. At the graduate
level, the fellowship program offers advanced
degrees in 42 institutions reaching about 500
candidates.

About 57 percent of the basic local ed: .ational
agency grants reach urban areas, 36 percent
reach towns and suburban areas, and about 6
percent reach rural areas. The majority of the
programs are concentrated in California, Texas,
and New York. Nine states did not opera;e any
Title VII programs in fiscal year 19779

Like the 1974 Amendments, the 1978 Amend-
ments to the Bilingual Education Act refined key
terms in the law. The new legislation used the
term "limited English proticiency" rather than
"limited English-speaking ability" and provided a
more functional educational definition: in-
dividuals who "have sufficient difficulty speak-
ing, reading, writing, or understanding the
English language to deny such individuals the op-
portunity to learn successfully in classrooms
where the language of instruction is English."
Thus, for the first time, the Bilingual Education
Act referred to the specific language skills in-
volved in learning. The new definition of "limited
English proficiency” also included language to

Chapter VIl

hightight the eligibility of American Indian and
Alaskan Native students.

In keeping with Congress’s continuing concerns
about school segregation, the 1978 Amendments
clarified that up to 40 percent of the students en-
rolled in Title VII Programs could be English-lan-
guage-background children. While the 1978
Amendments required that such integrated
programs be principally focused on helping LEP
children improve their English language skills,
the Amendments eliminated the prohibitory
reference to foreign language teaching set out in
the 1974 Act.

The 1978 legislation anticipated significant future
growth in the Title VII program. The Amend-
ments provided a $200 million authorizaticx level
for fiscal year 1978, with a $50 million anngal ir-
creasc in authorization levels through 1983. Final-
ly, the 1978 Amendments directed the secretary
of HEW to submit, not later than 1981, a report
to the president and the “ongress "setting forth
recommendatior on the methods of converting,
not later than July 1,1984, the bilingual education
program from a discretionary grant program to a
formula grant program.”

The expansionary vision of bilingual education
set out in the 1978 Amendments was not matched
by money. While fiscal year 1978 appropriations
increased by more than $30 million to $146 mil-
lion, total Title VII funding in fiscal year 1980--
the highest in the Act’s history--was only $167
million, less than half of the authorization level.

d. Background of federal civil rights efforts
on behalf of language-minority students prior
to 1981

The federal government’s first efforts to ensure
equal educational opportunities for language-
minority students grew out of the prohibition
against "national origin" discrimination in federal-
ly-assisted programs and activities contained in
the Title VI of the 1964 Civil Rights Act. In
1968, the Department of Health, Education, and
Welfare (HEW) issued guidelines which held
"school systems . . . responsible for assuring that
students of a particular race, color, or national
origin are not denied the opportunity to obtain the
education generally obtained by other students in
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the system.” Just over a year after President
Nixon took office, the director of OCR followed
up on the general 1968 guidelines with specific in-
formation on the civil rights responsibilities of
schools serving language-minority students.

On may 25, 1970, the director of OCR sent a
memorandum to school districts whose national-
origin niilrbority group enrollments exceeded five
percent.*”™ The memorandum noted "a number of
common educational practices which have the ef-
fect of denying equality of educational oppor-
tunity to Spanish-sumamed pupils.” "Similar
practices,” it continued, "which have the effect of
discrimination on the basis of national origin
exist in other locations with respect to disad-
vantaged pupils from other national origin-
minority groups, for example, Chinese or
Portuguese.”

To "clarify HEW policy on issues concerning
the responsibility of school districts to provide
equal educational opportunity to national-origin
minority-group children,” the memoraundum iden-
tified four basic school district responsibilities:

(1) Where inability to speak and understand

the English language excludes national-origin
minority-group children from effective participa-
tion in the educational program offered by a
school district, the district must take affirmative
steps to rectify the I:_guage deficiency in order
to open its instructional program to these xtu-
dents.

(2) School districts must not assign national-
origin minority-group students to classes for the
mentally retarded on the basis of criteria which
essentially measure or evaluate English lan-
guage skills; nor may school districts deny na-
tional-origin minority-group children access to
college preparatory courses on a basis directly
related to the failure of the school system to in-
culcate English language skills.

(3) An ability grouping or tracking system
employed by the school system to deal with the
special language skill needs of national-origin
minority-group children must be designed to
meet such language skill needs as soon as pos-
sible and must not operate as an educational
dead-end or permanent track.

(4) School districts have the responsibility to
adequately notify national-origin minority-
group parents of school activities which are
called to the aitention of other parents. Such
notice in order to be adequate may have to be
provided in a language other than English.

The memorandum signaled the beginning of in-
creased activity within OCR on behalf of lan-
guage-minority students. Its full sigrificance,
however, would not be realized until the Supreme
Court’s 1974 decision in Lau v. Nichols.

Lau was a class-action suit brought on behalf of
LEP students of Chinese ancestry enrolled in the
San Francisco public school system. Of the 2,800
Chinese LEP students, about 1,000 received sup-
plemental instruction in the English language; .
about 1,800, however, received no special instruc-
tion. The plaintiffs alleged that the school
district’s conduct violated both the Fourteenth
Amendment of the Constitution and the Title VI
of the Civil Rights Act of 1964, but they did not
seek a specific remedy --only that the Board of
Education be directed to apply its expertise to the
problems and to rectify the situation.

Both the District Court and the Court of Appeals
found no violation of the Chinese students’ con-
stitutional or statutory rights. The Court of Ap-
peals concluded that the San Francisco school
district’s duty to non-English-speaking Chinese
students "extends no further than to provide them
with the same facilities, textbooks, teachers and
curriculum as is provided to other children in the
district." 2!

In 1974, the United States Supreme Court unani-
mously overtumed the lower court’s decisions in
Lau, findiné that the school district had violated
Title VIL2¥ Because it found that plaintiffs’
statutory civil rights had been violated, the Court
did not consider their constitutional claims.

In delivering the Court’s decision, Justice
Douglas reviewed provisious of the California
Education Code regarding English language and
bilingual instruction in the State, high school
graduation requirements pertaining to English
proficiency, and the compulsory full-time educa-
tion of children between the ages of six and 16
years. Justice Douglas reasoned that:
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Under these state-imposed standards there is no
equality of treatment merely by providing stu-
dents with the same facilities, textbooks,
teachers, and curriculum; for students who do
not understand English are effectively
foreclosed from any meaningful education.

Basic English kills are the very core of what
these public schools teach. Imposition of a re-
quirement that, before a child can effectively
participate ir: the educational program, he must
already have acquired those basic skills is to
make a mockery of public education. We know
that those who do not understand English arc
certain to find their classroom experiences whol-
Hﬂ ig%)mprehensible and in no way meaning-

Justice Douglas then cited the general Title VI
guidelines, promulgated by HEW in 1968, barring
actions which are discriminatory in effect even
though no purposeful design is present. "It seems
obvious," he wrote, "that the Chinese-speaking
minority receive fewer bencfits than the English-
speaking majority from respondents’ scho»l sys-
tem which denies them a meaningful opportunity
to participate in the educational program--all ear-
marks zpf“thc discrimination banned by the regula-
tions."2!4 The Court also cited the provisions
regarding students’ English language deficiencies
set out in the 1970 OCR Memorandum, noting
that school districts agreed to comply with these
reqliilr;ments as a condition for receiving federal
aid.

Even before Lau, OCR officials knew from pre-
vious compliance reviews that most schools were
doing little or nothing to overcome the special bar-
viers confronting language-minority students.

Once the Supreme Court had ruled in Lau, OCR
focused its attention on the question the Court did
not answer--what kind of special instruction
should schools provide to limited-English-profi-
cient students. To develop answers to the ques-
tion, HEW assembled a task force of experts on
language-minority education and school ad-
ministration.
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In August 1975, the commissioner of education
announced the issuance of HEW guidelines for
compliance with Title VI under Lau. The
guidelines, officially titled "Task Force Findings
Specifying Remedies Available for Eliminating
Past Educational Practices Ruled Unlawful Under
Lau v. Nichols" are usually referred to as the
"Lau Remedies" or "Lau Guidelines."

The Lau Guidelines were detailed and specific.
They specified approved approaches, methods,
and procedures for: identifying and evaluating na-
tional origin-minority students’ English language
skills; determining appropriate instructional treat-
ments; deciding when LEP children were ready
for English-medium mainstream classes; and iden-
tifying professional standurds for teachers of lan-
guage-minority children.

Significantly, the Lau Guidelines went beyond
the Lau ruling to specify that schools should
provide instruction to elementary students in their
strongest language until they could participate ef-
fectively in English-only classrooms. English-as-a-
Second Language (ESL) was prescribed for all
students for whom English was not the strongest
language. Finally, any school districts that wished
to rely exclusively on ESL would be obligated to
demonstrate that their programs were as effective
as the bilingual programs described in the
guidelines.

The Lau Guidelines were widely circulated in
memorandum form to school officials and the
public; they were not, however, published in the
Federal Register. While the unpublished Lau
Guidelines were concerned with remedying Title
VI nonr ompliance, they quickly evolved into the
de facto standards that OCR staff applied to
measure school districts’ compliance with Title
VI under Lau.

Between 1975 and 1980, OCR carried out nearly
six hundred Title VI Lau reviews, concentrating
on districts with substantial language-minority stu-
dent enrollments. These reviews led to the
negotiation of voluntary compliance plans by 359
school districts during the five-year period. Vir-
tually all of the voluntary compliance plans ad-
hered to the standards set out in the Lau
Guidelines.

In 1978, when an Alaskan school district filed
suit contesting OCR’s use of the Lau Guidelines
for determining Title VI compliance, the Depart-
ment of Health, Education, and Welfare agreed,
in a consent decree, to publish at the earliest prac-




tical date f?rmal Title VI Lau compliance
guidelines.“!® Responsibility for fulfillment of the
consent decree fell to the newly-formed Depart-
ment of Education, which on August 5, 1980
publisked in the Federal Register 2 Notice of
Proposed Rulemaking (NPRM). In general, the
proposed rules required school districts receiving
Federal assistance to provide special instruction
to all limited-English-proficient national-origin
minority-group students and, under most condi-
tions, to provide some native-language instruction
in academic subjects to LEP students who were
more proficient in their native language than in
English.

Possibly in response to prior criticism about
ambiguities in the Lau Guidelines, the NPRM in-
cluded numerous objective programmatic stand-
ards. The NRPM’s standards encompassed such
matters as the identification of language-minority
students, the assessment of their language
proficiencies, the provision of appropriate instruc-
tional services, and criteria for determining when
students should "graduate" from special instruc-
tional programs.

The Education Department received over four
thousand public comments on the NPRM, most of
which objected to one or more of the NPRM’s
provisions. There were calls for congressional ac-
tion to block Lau rulemaking by the Department.
After a meeting with congressional leaders, Educa-
tion Secretary Shirley Hufstedler voluntarily
suspended finalization of the Title VI guidelines.
Following the election of Ronald Reagan in
November of 1980, Secretary Hufstedler in-
structed OCR staff to prepare a comprehensive
analysis of the public comments received on the
August NPRM, The analysis was intended to help
the new administration grapple with what had
proven to be an exceedingly complex and con-
troversial set of educational, sorial, and legal is-
sues.

Concerns about equality of educational oppor-
tunity for language-minority students also oc-
cupied the attention of Congress. One section of
the 1974 Education Amendments, the Equal
Educational Opportunities Act of 1974 (EEOA),
defined as a denial of equal educational oppor-
tunity

the failure by an educational agency to take ap-
propriate action to overcome language barriers
that impede equal participation by its students

in its instructional programs.2!’

The EEOA did not define "appropriate action"
and its legislative history does not amplify
Congress’s intent. Despite this ambiguity, tne
EEOA has proven helpful in legal struggles to en-
sure equal educational opportunities fo: language-
minority students.

Unlike Title VI, the EEOA applies to all public
schools, not just those receiving federal aid. Fur-
ther, because the EEO authorizes civil actions by
aggrieved individuals as well as by the attorney
general, the federal courts have held that the
protections of the EEOA are available to students
without regard to the issue of the number of un-
served students.

Since the mid-1970s, the federal courts have in-
creasingly been called upon to determine whether
language-minority students were receiving equal
educational opportunities under Title VI and the
EEOA. In making these determinations, the courts
have closely examined such matters as the iden-
tification and assessment of languagc-minority stu-
dents, student grouping and assignment, curricular
offerings and instructional programs, staffing,
training, and school communications with parents.
In most of the reported cases, the federal courts
have found a violation of the LEP students’
rights. Furthermore, all of the court-ordered plans
to remedy Title VI and EEOA violations have
made provision for some instructional use of the
LEP student’s native language.

e. Funding Federal bilingual education
programs since 1981

Federal financial assistance under the Bilingual
Education Act has fallen sharply during the last
eight years. Fiscal year 1988 appropriations for
Title VII were 12 percent below the 1980 level in
nominal dollars. When adjustments are made for
inflation, federal financial support for bilingual
education programs fell by more thag 47 percent
between fiscal years 1980 and 1988.218

Reductions in the level of federal support for
bilingual education programs would have been
even deeper if Congress had approved the Reagan
administration’s budgst requests. In keeping with
the reduced authorization levels specified in the
Omnibus Budget Reconciliation Act of 1981, Con-
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gress appropriated $134 million for Title VII in In fiscal year 1986, $3.2 million was ap-
fiscal year 1982, $23 million less than the pre- propriated for research studies and evalua-
vious year. Despite this substantial reduction, the tion. Not taking inflation into account, this
Reagan administration pushed for deeper cuts in was just about half the amount of funding
Title VII funding. In fiscal year 1983, the ad- available in fiscal year 1981.

ministration proposed to reduce Title VII ap-
propriations to $94.5 million. Congress declined

to adopt the administration’s proposal and level- Title VH funding for the development of in-
funded Title VII at $134 uillion. The next year, structional materials fell from $6.5 million
the administration again asked Congress to slash in fiscal year 1981 to $250,000 in 1987.

Title VII appropriations, this time to $92 million.
Congress responded by increasing fiscal year

1984 appropriations by slightly more than $1 mil-
lion to $135.5 million. Since fiscal year 1984, the
administration and Congress have basically fol- ly. It is recommended taat significant additional

lowed a.hold-the-lme app ropnat:ox.ls strategy. - appropriations be sought for Bilingual Education
While the number of students in need of bilin- Act programs. '1he Department’s 1989-90 budget

As a result of these and other Title VII reduc-
tions, the pace of educational improvement for
language-minority students has slowed substantial-

gual education programs has increased sharply, request should seek to restore such funding to fis-
the number of students actually served under Title cal year 1980-1981 levels adjusted for inflation.
VII has declined substantially. In fiscal year Subsequent budget requests should provide for
1981, more than 269,000 studznts participated ia sustained real growth in the federal bilingual
Title VII programs. In 1986, fewer than 197,000 educaion program.

students were participating in Titie VII programs.
The impact of the decline in Title VII funding
will be felt for years to come. In addition to

providing grants directly to school districts for in- f. Federal policy concerning native
structional programs, Titie VII supports a wide language instruction since 1981

range of programs and activities desigred to

strengthen our schools’ capacities for serving lan- On April 8, 1982, Education Secretary, T. H.
guage-minority students. These capacity-building Bell, sent to Congress draft legislation to amend
components of the Title VII program have been the Bilingual Education Act. The primary change
seriously weakened. For example, sought by the amendments was elimination of the

requirement, explicit in the Act since 1974, that
Title VII programs make some instructional use
of a LEP student’s native language.21 In support
of this radical change, Secretary Bell testified:

In fiscal year 1981, Title VII provided
more than 4 million in fellowship aid to
529 students in engaged in graduate study
pertaining to bilingual education. In fiscal

year 1987, fellowship aid stood at $2.5 The edl fl
ot . . proposed language . . . reflects our
million supporting approximately 250 belief that school districts are in the best |
graduate students. Currently, the Depart- position to evaluate the needs of their stu- |
ment of Education does not intend to dents and to design programs in response to |
make any fellowship awards in fiscal year those needs
1988. )
- While at present the Title VII legislation re-
In FY 1981, $9..8 million was ap- quires the use of both English and non-
propriated for nineteen multiurpose English languages, or proposed legislation
fesource cfcntelrs to help S.ChD?tl; 1?1§ron»;: would not; school districts would be free to
programs for ‘anguage-minomnty students. opose programs which use both languages
In fiscal year 1986, sixteen centers were g: \gg?ch use English exclusively.

operating under a $6.8 million budget.
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ullToxt Provided

The administration’s Title VII amendments were
considered in two days of subcommittee hearings
in the Spring of 1982. Most of the public tes-
timony and expert evidence presented during the
hearings contradicted the administration’s
proposals, and no further action was taken on the
legislation during the 97th Congress.

In 1984 Congress embarked on its third legisla-
tive reauthorization of the Bilingual Education
Act. A bill making significant improvements in
the BEA, HR. 5231, was introduced and then con-
sidered in a subcommittee hearing in March, 1984.

HR. 5231 clarified the goais of Title VII instruc-
tional programs by requiring that they "allow a
child to achieve competence in the English lan-
guage . . . [and] to meet grade-promotion and
graduation standards." The bill also required that
all Title VI programs provide "structured English
language instruction” through an intensive ESL
component.

In place of a single type of instructional pro-
gram, H.R. 5231 identified six different types of
programs eligible for Title VII support. Four of
the programs focused on special purposes or
populations.

Programs of Academic Excellence "which
have an established record of providing ef-
fective, academically excellent instruction
and which are designed to serve as models
of exemplary bilingual education programs
and to facilitate the dissemination of effec-
tive bilingual education practices."

Family English Literacy Programs "designed to
help limited-English-proficient adults and out-
ot-school youth achieve competence in the
English language.” The legislation specified
that preference for participation in these
programs shall be accorded to "the parents and
immediate family members of children enrolled
in programs assisted under this title."

Bilingual preschool, special education, and
gifted and talented programs.

Programs to develop instructional materials in
languages for which such materials are commer-
cially unavailable.

ERIC.

The two other programs identified in H.R, 5231
--Transitional Bilingual Education (TBE) anu
Developmental Bilingual Education (DBE)--were
general-purpose instructional programs. Thc iegis-
lation stipulated that 75 percent of all appropria-
tions for instructional grants be reserved for TBE
programs, those most resembling the "basic"
programs authorized under existing law.

H.R. 5231’s most significant innovation was the
new authorization of grants for Developmental
Bilingual Education programs. The authorization
was based on the finding

that both limited-English-proficient children
and children whose primary language is
English can benefit from bilingual education
programs, and that such programs help
develop our national linguistic resources.

Unlike the other programs set out in H.R. 5231,
DBE programs were meant to promote bilingual
proficiency rather than merely English proficien-
cy. To foster this educational objective and to
promote racial and ethnic integration, the legisla-
tion stipulated that

[w]here possible, classes in programs of
developmental bilingual education shall be
comprised of approximately equal numbers
of students whose native language is English
and limited English proficient students
whose native language is the 5.cond lan-
guage of instruction and study in the

In its original form, H.R. 5231 did not authorize
Title VII support for monolingual English-lan-
guage instructional programs. Accordingiy, the ad-
ministration voiced opposition to the bill.

As a compromise, a seventh type of instructional
program, Special Alternative Instructional
Programs (SAIP), was authorized. Like TBE
programs, Special Alternative Instructional
Programs must be designed to help LEP students
achieve proficiency in English and to meet grade-
promotion and graduation standards. Unlike TBE
programs, these programs need not make any in-
structional use of the LEP child’s native language.
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Authorization for the Special Alternative Instruc-
tional Programs was premised on a new legisla-
tive finding "that in some school districts
establishment of bilingual education programs
may be administratively impractical due to the
presence of small numbers of students of a par-
ticular native language or because personnel who
are qualified to provide bilingual instructional ser-
vices are unavailable."

To prevent the administration from using the
new monolingual program to divert resources
from time-tested dual-language instructional
programs, a formula was devised to control SAIP
funding. Under the formula, four percent of the
first $140 million of Title VII appropriations
were reserved for SAIP. To encourage the ad-
ministration to seek additional appropriations for
the BEA, the formula also reserved 50 percent of
all Title VII appropriations in excess of $140 mil-
lion for SAIP grants, subject to a 10 percent
limitation of total Title VII funding. On October
19, 1984, President Reagan signed the Education
Amendments of 1984 as Public Law 98-511.

Before the Education Department had developed
regulations to implement the 1984 amendments to
the BEA, Education Secret: ry Bell resigned and
President Reagan appointed William J. Bennett to
be his successor. On September 26, 1985, in a
speech to the Association for a Better New York,
Secretary Bennett lashed out against federal bilin-
gual educetion policy. Citing the high dropout
rates of Hispanic students, Bennett termed the
seventeen-year-old BEA a "failure.” The
Secretary declared:

This, then, is where we stand: After seven-
teen years of federal involvement, and after
$1.7 billion of federal fundirg, we have no
evidence that the children whom we sought
to help--that the children who deserve cur
help--have benefited.

He charged that federal bilingual education
policy had "lost sight of the goal of learning
English as the key to equal educational oppot-
tunity” and had promoted native-language instruc-
tion as "an emblem of cultural pride."

To "reform” federal bilingual education pro-
grams and policies, Bennett announced a three-
part "initiative." First, the secretary promised that
the Department would develop regulations to im
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plement the 1984 amendments to the BEA which
would give preference to prograas that moved
children as quickly as possible from native-lan-
guage instruction to mainstream classes. Second,
the secretary announced that the Department
would notify all school districts which bad
adopted voluntary compliance plans based on the
"Lau Guidelines" that they were free to
renegotiate the plans with the Department’s Of-
fice for Civil Rights. Finally, the secretary an-
nounced that the Department would push for the
enactment of legislation removing all restrictions
on Title Vil funding for English-only instruction-
al programs.

The following spring, the Senate Subcommittee
on Education, Arts, and Humanities held a one-
day hearing on S. 2256, which would have
eliminated the 1984 formula applicable to TBE
and SAIP funding. Most of the witnesses who tes-
tified on S. 2256 opposed the legislation, and the
bill did not raceive further consideration in the
99th Congress.

The Education Department did not seek substan-
tial increases in the Title VII appropriations
above the $140 million level to set in motion the
50 percent escalator provision contained in the
compromise SAIP funding formula. Still, in fiscal
vear 1987, the Department was able to make 41
SAIP grants serving almost ten thousand LEP stu-
dents under the 4 percent minimum set-aside
provided in the 1984 Amendments.

Meanwhile, Secretary Bennett, and other top
Department officials, continued to campaign for
the removal of all Title VII funding limits on
SAIP grants. They asserted that English-onl, in-
structional programs were as ikely to meet the
educational needs of LEP students as were
programs which made some instructional use of
the LEP child’s native language.

Anticipating legislative action to reauthorize the
BEA in 1987, House Education and Labor Com-
mittee Chairman Augustus F. Hawkins asked the
General Accounting Office (GAO) to review the
administration’s assertions regarding native lan-
guag= instruction in the light of contemporary re-
search evidence. The GAO selected ten experts,
five of whom had been nominated by department
officials, or whose work had been cited by depart-
ment officials in support of the administration’s
proposed bilingual education policies, to carry out
this review. In March of 1987, the GAO released
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its report entitled "Bilingual Education: A New
Look at the Research Evidence."

The GAO report contradicted the Department’s
position on native-language instruction, Only two
of the ten experts agreed with the
administration’s assertion that native-language in-
struction did not help LEP students become profi-
cient in English. On the question of whether
research evidence supported the use of native-lan-
guage instruction to teach academic subjects other
than English to LEP students, only three of the ex-
perts responded in the negative, Finally, seven of
the ten GAG experts disagreed with the Education
Department’s assertions that monolingual-English
instructional programs were as likely to meet the
educational needs of LEP students as programs
which offer some native-language instruction.

Despite the GAQ's findings, the Department
conitinued to push the administration’s amend-
ments as Congress worked on Title VII
reavthorization legislation during 1987 and 1988.
As in 1984, Congress struggled to achieve a bipar-
tisan compromise to end the controversy.

The August F. Hawkins-Robert T. Stafford
Elementary and Secondary Education Improve-
ment Act of 1988, signed as Public Law 100-297
on April 28, 1988, reauthorized the BEA through
fiscal year 1993, The Hawkins-Stafford Act set a
$200 million authorization limit on Title VII for
fiscal year 1989 whiie providing an unlimited
authorization of appropriations for fiscal year
1990-1993.

The Hawkins-Stafford Act authorizes the
secretary to reserve up to 25 percent of all
program grant funds for SAIP. At the same time,
the Act requires the secretary to reserve at least
75 percens 2°1f all grant funds for TBE
programs.™" With respect to grants for the other
four types of Title VII instructional programs--
Developmental Bilingual Education, Programs of
Academic Excellence, Family English Literacy,
and Programs for Special Populations--the Act
provides they may be funded from either the 25
percent permissive set-aside for SAIP or the man-
datory 75 percent reservation for TBE. Finally,
the Act states that the new funding reservations
shall not result in "changing the terms, condi-
tions, and negotiated levels of any grant awarded
in fiscal year 1987" for the life of the grant.

Senate Labor and Human Resources Committee
Chairman, Edward M. Kennedy, the chief ar-
chitect of the final compromise Title VII funding
provisions, explained their intent:

Inclusion of the Senate bill’s new funding reser-
vations in HR. 5 accommodates the Education
Department’s quest for greater funding
flexibility without mandating increased spend-
ing for monolingual instructional programs.
This enhanced funding flexibility should be ex-
ercised in a responsible fashion, and I urge both
the Department of Education and my colleagues
on the Senate and House Appropriations Com-
miftees to allocate nonreserved funds to those
part A programs, which, on the basis of objec-
tive program evaluation and research data, are
shown to be most effective in helping limited-
English-proficient students achieve academic
success. In this regard, I am troubled by the
fact that the Department of Education currently
provides only two grants, amounting to less
than one-quarter of 1 percent of all part A grant
funds, for two-way developmental bilingual
education programs. Locally funded two-way
bilingual education programs have proven effec-
tive in meeting the second-language learning
needs of both limited-English-proficient stu-
dents and monolingual-English students in a
positive, integrated educational environment.
These include several two-way bilingual
programs in my own state. . . . Programs like
these deserve additional Federal support, sup-
port made p%szszible under the bill’s new funding
reservations.

The flexible Title VII funding provisions set out
in the Hawkins-Stafford Act provide a mechanism
for ending, once and for all, destructive debate
over the allc-ation of scarce resources among
necessary programs. This mechanism should be
used, thoughtfully and creatively, in developing
its budget proposals for Title VII. Specifically, it
is recommended that the Department propose in
its next budget request to provide equal funding
for Developmental Bilingual Education and Spe-
cial Alternative Instructional Program grants the
two instructional program alternatives to Transi-
tional Bilingual Education. Transitional Bilingual
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Education programs have also proven successful
in meeting the distinctive educational needs of
LEP students. As provided under the Hawkins-
Stafford Act, it is recommended that such
programs receive continued strong federal support.

There are local situations which render bilingual
education programs for LEP students impractical.
In such situations, LEP students need ard deserve
the kind of instruction suppofted by Special Alter-
native Instructional Program grants. Developmen-
tal Bilingual Education Programs, however, are
more than simply an alternative to Transitional
Bilingual Education programs. In communities
scattered across the nation, locally-funded two-
way developmental bilingual education programs
are helpirg students succeed academicg;y while
becomiug proficieat in two languages.“™ These
programs promote ethnic integration, cross-cul-
tural understanding, and respect for other human
beings in ways that few other programs can.
Their success, both academic and social, follows
from their basic premise that a child’s la \guage
represents a resource to be developed and shared,
never a "problem" to be overcome. It is recom-
mended that support for Developmental Bilingual
Education programs should be treated as a top
civil rights and education priority.

g. Federal civil rights efforts on behalf of
language-minority students since 1981

As one of his first official acts, Education
Secretary, T. H. Bell, announced on February 2,
1981 that the Department of Education was f »-
mally withdrawing the Carter administration’s
Notice of Proposed Rulemaking (NRPM) respect-
ing the Title VI responsibilities of federally-as-
sisted schools serving language-minority students.
Characterizing the August 5, 1980 NPRM as
"harsh, inflexible, burdensome, unworkable, and
incredibly costly," Secretary Bell promised that
the Department would " protect the rights of
children who do not speak English well," but
would do so by "permitting school districts to use
any way [educational program] that has proven to
be successful." The secretary provided no details
about the Department’s new approach to Title VI
enforcement.

Soon thereafter, educational leaders expressed
concern to Secretary Bell that his announcement
could be misinterpret:d by school officials as sig
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naling the Department’s loss of interest . civil
rights enforcement. The secretary responded by
sending a two paragraph memorandum to chief
state school officers on March 30, 1981. "The
1act that the Lau Regulations were withdrawn as
the first in a series of actions that we hope to take
in our program of deregulation should nut be con-
strued as an intent on our part to not carry out the
responsibilities that we have to assist and en-
courage full compliance with the civil rights of
children with limited-English-proficiency," Bell
wrote. Noting that he was scheduled to meet with
the chief state school officers in June, Secretary
Bell’s memorandum concluded:

In the meantime, we would urge you to en-
courage local education agencies to be cog-
nizant of the law and their responsibiities.
As you know, many of the rigid require-
ments and rules emerge from a failure to
take appropriate action to comply with re-
quirements of law. As we work together,
perhaps we can persuade our colleagues
frcm this eventuality with respect to their
obligations under Lau v. Nichols.

Secretary Bell appointed his Under Secretary,
Bill Clohan, to lead the Department’s efforts to
develop a flexible, yet effective, Title VI policy
to protect the rights of limited-English-proficient
language-minority students. Clohan, in turn,
asked OCR to prepare a discussion memorandum
covering the basic issues associaied with the
Department’s Title VI Lau enforcement policy.

In July 1981, Assistant Secretary for Civil Rights,
Clarence Thomas, sent Clohan a comprehensive
memorandum on Title VI Lau enforcement. The
memorandum reviewed the history of federal
policy regarding language-based discrimination,
analyzed the problem of language discrimination
and its regulatory implications, reviewed altetna-
tive Lau enforcement policies, and outlined
OCR’s proposed enforcement policies and inves-
tigative procedures.

The OCR memorandum to Clohan emphasized
the distinctive nature of language discrimination.

Despite these general similarities {to other

forms of illegal discrimination, for example,

race and sex], discrimination against language-

minority students differs froin other forms of il-

legal discrimination in a significant respect. An
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individual’s race, sex, or religion are education-
ally irrelevant characteristics. An individual’s
language is an educationally relevant charac-
teristic, however, because language is the
vehicle through which the school communicates
to students. Thus race, sex, apd religious dis-
criminaiion occur when school officials treat in-
dividuals differently because of an
educationally-irrelevant characteristic. Lan-
guage discrimination, on the other hand, occurs
when school officials ignore an educationally-
relevant individual characteristic --language,
and treat non-English-speaking students in the
same manner as they treat English-speaking stu-
dents. This distinction was the crux of the
Court’s decision in Lau.

Moreover, the remedy for language discrimina-
tion is fundamentally different than the remedy
for race or sex discrimination. To cure these lat-
ter forms of discrimination, school officials
must reform their policies and procedures to
eliminate consideration of educationally-ir-
relevant student characteristics. In most cases,
school officials do not need to establish new
educational programs for minorities and
women, but rather must insure that minorities
and women have access to and participate in
the educational programs they generally offer.
To cure a Lau violation, school officials must
adjust their policies and procedures to take into
account an educationally-relevant student
characteristic--the language skill needs of non-
English-speaking students. In most cases,
school officials need to es.ablish a special
educational program for language-minority stu-
dents to remedy a Lgy violation.

In OCR’s view, the distinctive nature of language-
based discrimination had two major consequences
for federal civit rights enforcement policy. "First,
the detection and elimination of language-hased
discrimination requires the federal government to
examine a school district’s substantive education-
al program to a degree that is usually not required
in other civil rights areas.” Second, there is a
"seemingly unlimited number of relevant vari-
ables [pertaining to both students and school dis-
tricts] which must be taken into account in
determining whether a school district is providing
equal educational opportunities to language-
minority students." As a result of these consequen-

ces, GCR concluded that "an effective and
reasonable Lau compliance policy cannot be
reduced to a mechanistic compliance formula."
Accordingly, Assistant Secretary Thomas argued
that the Department should not attempt to devclop
detailed Title VI Lau compliance standards as the
Carter administration had tried in the ill-fated
NPRM. "The complexities associated with the
provision of equal educational opportusities to
limited-English-proficient national-origin
minority- students,” he wrote, "seem to preclude--
both practically and politically--formulation of
detailed substantive Title VII Lau compliance
standards."

The OCR memorandum proposed that the De-
partment adopt a "flexible ’facts and circum-
stances’ approach for determining whether a
school district has taken the appropriate steps to
insure that language-minority students receive
equal educational opportunities. "The memoran-
dum stated:

The compliance standard or test would be
whether the steps taken by a school district are
calculated to be effective and are reasonable in
light of student needs and district resources. Un-
like the withdrawn NPRM and the "Lay
Remedies,” this enforcement approach would
not be premised on the assunption that any one
instructional methodology or service is legally
or educationally preferable. Because of this
fact, the general Lau enforcement approach
proposed herein would not unnecessarily inter-
fere with the authority of local school districts
to control their educational programs.

The disadvantage of OCR’s proposed Lau enforce-
ment approach, Thomas conceded,

. . . is that it requires the exercise of con-
siderable judgment and discretion. This disad-
vantage is an inevitable concomitant of the
flexibility and nonprescriptiveness inherent in
such an approach.

Nevertheless, with appropriate "OCR staff train-
ing, headquarters monitoring of Lau: investiga-
tions and compliance reviews, and secretarial
review of all proposed findings of noncom-
pliance,” Assistant Secretary Thomas argued,
OCR’s proposed Lau enforcement approach
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"could be implemented so as to fulfill the
secretary’s commitment to reasonable and effec-
tive civil rights enforcement.”

Following receipt of the July 1981 OCR memo-
randum, the Department’s General Counsel,
Daniel Oliver, raised questions about the continu-
ing validity of an "effects test” to identify dis-
crimination under Title VI such as that appreved
in Lau. Oliver argued that the Department should
not adopt a Lau enforcement policy barring unin-
tentional discrimination. In support of his posi-
tion, General Counsel Oliver cited post-Lau court
decisions holding that discrimination must be in-
tentional before it violates Title VI and dicta
from Supreme Court decisions questioning the
"continuing vitality of Lau."

Assistant Secretary Thomas countered the
General Counsel’s argument against following
Lau by sending the Under Secretary a 26-page
legal analysis OCR staff had prepared on the
issue. In the cover memorandum, Thomas con-
cluded that:

the Department has the legal authority under
Titie VI to require federally assisted school dis-
tricts to ’ provide special instructional services
to limited-English proficient national origin
minority students . . . and that the General
Counsel’s contrary views are not well
developed or leg "™ supported.

Under Secretary Clohan agreed with OCR. "I
do not believe we should in effect overrule the
Lau case prior to the Supreme Court overruling
it." Accordingly, the under secretary directed both
offices to develop Title VI guidelines applicable
to language-minority students. Although the
White House soon requested and received Mr.
Clohan’s resignation, his decision to uphold Lau
was not overturned by the secretary or his succes-
sor.

While Education Secretary Bell sought not to
attract public and congressional attention to OCK
policy-making and enforcement activities respect-
ing language-minority students, his successor fol-
lowed a different course. As discussed earlier,
Secretary Bennett’s high-profile 1985 New York
speech on bilingual education attacked all aspects
of federal bilingual education policy, including

OCR activity. One of the three bilingual educa-
tion "initiatives” Secretary Bennett announced in
that speech was his invitation to local school dis-
tricts to modify previously negotiated Lau com-
pliance plaas.

OCR implemented Secretary Bennett’s "initi-
ative” later in the year by sending individual let-
ters to the nearly five hundred school districts
which had previously agreed to implement OCR-
approved plans to remedy Title VI violations
respecting language-minority students. The letters
stated:

This letter is to remind you that OCR policy for
the past several years has been to allow school
officials the flexibility to choose any education-
al program that meets the educational needs of
the language-minority students enrolled in their
schools. In that regard, [addressee school dis-
trict] has the option to modify any program pre-
viously negotiated as part of the compliance
agreement noted above, or to change from one
type of program to another, as long as the dis-
trict continues to meet the requirements of Title
VI and to provide for the effective participation
of all language-minority students in the educa-
tional programs it offers.

OCR attached to the letter a copy of the May
25, 1970 OCR memorandum cited in Lau and a
new, seven-page memorandum outlining "OCR’s
Title VI Language Minority Compliance
Procedures.” OCR asked to be informed of any in-
tended changes in the district’s Lau plan, and
promised to notify the district within ninety days
as to whether the modifications complied with
Title VI requirements.

OCR’s invitation drew little response; after five
months, only fourteen schools had proposed
modifications in tbg previously-approved Lau
compliance plans.2 4"The invitation did, however,
attract the attention of the three Chairmen of
House Subcommittees which share oversight
responsibility for the Education Department’s Of-
fice for Civil Rights. In a joint letter to Secretary
Bennett, the three representatives requested comi-
prehensive data on OCR’s past Title VI enforce-
ment activities on behalf of language-minority
students.
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The data which OCR submitted to Congress
provided evidence of a dramatic slackening of ef-
fort to protect language-minority students after
January 1981. An Education Week analysis of the
data revealed that school districts were nine times
less likely to be scheduled for a Title VI Lay
review during the first five years of the Reagan
administra;i%n than they were in the preceding
five years.“® Between 1976 and 1980,0CR car-
ried out Title VI Lau compliance reviews in 573
school districts. In the first five years of the
Reagan administration, however, only ninety-five
Title VI Lau compliance reviews were conducted
in sixty-six school districts. Monitoring visits to
check on a school district’s implementation of
voluntary Lau plans also fell off sharply during
this period.

The OCR data also reflected continuing dis-
crimination against language-minority students.
Despite the Department’s utilization of flexible
and permissive Title VI compliance standards,
OCR found legal violations in 58 percent of ihe
lau-rglgted investigations carried out since
1981.%

Accordingly, it is recommended that OCR and
the Department recommit the federal government
to protecting the civil rights of limited-English-
proficient national-origin minority-group students.
There should be a major increase in the number
of OCR school district monitoring visits and com-
pliance reviews. These monitoring visits and com-
pliance reviews should be targeted on, but not
limited to, districts which OCR survey data and
other public information indicate are likely to be
in noncompliance with the requirements of Title
VL. At the same time, OCR must expand outreach
efforts to inform both school officials and the
parents of language-minority students of their
responsibilities and rights under law.

In addition, while the Department has with-
drawn proposed compliance standards and pre-
vious Lau guidelines, it has not officially
promulgated new guidelines and standards,
School personnel and parents both need, and
deserve, federal guidance in this critical and com-
plex civil rights area. It is thus recommended that
OCR and the Department act quickly to provide
legally and educationally sound guidance concern-
ing the Title VI responsibilities of schools serving

limited-English-proficient students. Tnis guidance
can be provided through new regulations of
general applicability, through a public reporting
service of OCR individual case-determinations, or
a combination of both.

With respect to ensuring equal educational op-
portunity for limited-English-proficient students,
as in the other areas discussed in this analysis,
the Department and OCR have failed to fulfill
their responsibilities over the last cight years. Im-
plementation of the recommendations suggested
in this analysis is critical to provide for effective
protection of civil rights and equal educational op-
portunity for America’s school children.
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IV. Summary of Recommenda-
tions

A. The Civil Rights Division
1. Initiation of new cases

The Division should significantly increase its ef-
forts to investigate and file new cases to combat
the continuing problems of school segregation
and inequality of educational opportunity, focus-
ing its efforts on cases attempting to achieve
metropolitac-wide desegregation and to pursue
the link between segregated housing and
segregated schools.

2. Seeking remedies for illegal segregation
and denial of educational opportunities

a. Opposition to use of mandatory student
reassiani~ .t plans

The Division should end ite rigid opposition to
the use of mandatory transportation as a remedy
in school desegregation cases, and should return
to its previous policy of considering the use of all
available remedies and of supporting relief which
would be most effective in individual cases.

b. Reliance on purely voluntary measures
and opposition to enforceable relief

The Division should employ magnet schools and
other voluntary desegregation methods, both in
settling and litigating cases, only where they are
part of an overall desegregation effort including
effective enforcement or backup measures and
will not impair educational opportunities of
children in nonmagnet schools. Division policy
should seek to effectuate the principle established
by the Supreme Court that affirmative steps must
be taken to eliminate school segregation and its ef-
fects to the maximum extent possible.

136

124




¢. Refusal to seek and opposition to neces-

sary funding for effective desegregation and
equality of educational opportunity

The Division and the entire federal government
should support the provision of funding r..cessary
for magnet schocls and other voluntary desegrega-
tion programs and for compensatory and remedial
education programs. In particular, the Division
should seek and ». pport remedies pursuant to Mil-
liken v. Bradley, 433 U.S. 267 (1977), to require
State governments to help fund magnet, compen-
satory, and remedial programs to assist in remedy-
ing the vestiges of segregation.

t. Refusal to seek systemwide remedies

The Division should seek systemwide relief in
desegregation cases in accordance with Keyes v.
School Districi No. 1, 413 U.S. 189 (1973), and
should fully un:ize the principles of Keyes in in-
itiating and conducting school desegregation litiga-
tion.

e. Reversal of opposition to tax
exemptions for discriminatory private scliools

The Division should support methods at the
State, local, and federal level to combat dis-
crimination by private schools and to prevent the
use of private schools to avoid desegregation, in-
cluding requesting court orders in desegregation
cases litigated by the Division.

3. Termination of litigation: the issue of
unitary status

The Division should adhere to the principle that
a school district can be declared unitary only if it
has actually eliminated all vestiges of segregation
to the maximum extent practicable, including
harmful educational and residential segregative ef-
fects of school segregation. In addition, the
Division should return to its previous practice of
not initiaing attempts to have a school district
declared unitary and thus dismiss desegration
claims against it. The Division should consult
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specifically with OCR and all parties to a case
before deciding what position to take with respect
to a request to declare a district unitary, or dis-
miss a case, and should not support such a re-
quest where there are recent or unresolved
complaints of discrimination or vestiges of
segregation which can be el’~iated by further ac-
tion. Whe-e cases are to be dismissed, the
Division should explore the possibility of keeping
in place injunctions which prohibit future dis-
crimination, or call for the continuation of
desegregation plans when necessary. The Division
should also support the principle that where an in-
junction calling for desegregation has been
entered, the defendant must bear the burden of
proving changed circumstances sufficient to jus-
tify modifying or eliminating the injuc-1n.

B. The Departre-- ~ Education and the
Office of Civil Rig

1. Processing of complaints

OCR should seck to expend properly all funds
appropriated for its enforcement activities and re-
quest additional funding as necessary. OCR
should 7 ustitute additional monitoring and develop
guidelines to avoid improperly suspending or
delaying the processing of OCR complaints and
help promote compliance with the Adams
timeframes. This may include modifying or
providing additional flexibility in meeting such
timeframes in some types of cases, such as com-
plex, multi-issue, multiparty cases. An,; changes
in the Adams timeframes should be accomplished
through notice-and-comment rulemaking by the
Department. Efforts should also be made to im-
prove the efficiency of case processing where pos-
sible without compromising quality. OCR should
promulgate ard distribute policy directives on
civil rights eniorcement issues on a timely basis,
consistent with applicable law, to OCR regional
offices and the general public. In addition, OCR
should analyze and develop proposals for possible
joint OCR-state handling of individual complaints
now processed by OCR.
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2. Initiating and conducting compliance
reviews

OCR should return to the methodology used
prior to 1984 in its vocational and civil rights sur-
veys, and determine whether a comprehensive na-
tional resurvey is needed for 1990. In conjunction
with improving the complaint investigation
process, OCR should alse seek to develop
methods to increase the number and role of com-
pliance reviews as part of the OCR enforcement
process. Selection of compliance review sites
should be based on qualitative criteria such as
OCR survey data rather than random selection.
OCR should also remove restrictions on conduct-
ing compliance reviews of districts which are sub-
ject to court or OCR-approved desegregation
olans or have requested technical assistance from
OCR, and should study other ways to help
prevent potential conflicts between OCR’s enfor-
cement and technical assistance functions. OCR
should also develop policies to use its authority
under the federal magnet school assistance
program to gather and evaluate data effectively to
determine compliance with civil rights laws, in-
cluding establishment of a policy to utilize an "ef-
fects test" in clearing districts to receive magnet
fuads. Compliance reviews should generally be
systemwide rather than focusing on particular iso-
lated programs.

3. Obtaining relief for civil rights viola-
tions

OCR should develop and impleme-t guidelines
for its enforcement and settlement pri._ ices.
These guidelines should focus on determining
which types of enforcement should be used in par-
ticular cases, avoiding delays when cases are
referred to the Division, ensuring that settlements
in cases where violations are found actually cor-
rect violations, prohibiting reliance on assurances
of good faith or future actions in settlements
without effective menitoring to ensure actual per-
formance, and ensuring that resolution of cases
prior to the issuance of findings is in accord with
applicable laws and regulations. OCR should
abolish the usc of "violation cor-ccted" Letters of
Findings and return to its prior practice of issuing
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Letters of Findings with findings of fact and con-
clusions of law before negotiating corrective ac-
tion. OCR should also return the quality
assurance program to the national level to per-
form its previous functions of assessing the
quality of OCR work and assuring consistent im-
plementation of policy.

4. Remedying in-school segregation

OCR should focus its attention on the issue of
in-school segrzgation, par icularly in formerly
segregatcd school districts. GCR should consider
sponsoring general research into particular types
of tests used by multiple school districts to assign
students to classes as to which concerns have
been raised of discrimination of minorities, which
can be used to help identify and take action with
respect to districts with problems of in-school
segreg~tion.

5. Enforcing prohibitions against sex dis-
crimination

OCR should once again aggressively enforce
complaints of sex discrimination, and should
develop uniform guidelines to be sent to each
regional office concerning the processing of dif-
ferent types of complaints of sex discrimination.
OCR should also establish a more comprehensive
monitoring procedure to ensure that school dis-
tricts which have violated Title IX in the past
have actually corrected their procedures so that
they are in compliance with Title IX at the time
of any settlement agreement, and so that they
remain in compliance thereafter. As part of what
should become a comprehensive monitoring sys-
tem, OCR should require that districts collect and
maintain information on the nature and extent of
sex equity activities, and OCR should analyze
which activities prove most successful. OCR
should also resume its practice of broad audits of
educational institutions suspected of discrimina-
tion. This should include analyses of tests which
appear to severely impede academic opportunities
for female students. The Department should ac-
tively promote the development and dissemination
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of model sex equity programs, such as programs
to improve voluntary compliance with Title IX,
and increased funding should be provided for the
Women’s Educational Equity Act and other initia-
tives to combat sex discrimination in education.

6. Ensuring equal educational opportunity
Jor limited English proficient students

The Department of Education should take steps
to improve federal counts, estimates, and projec-
tions of the language-minority and LEP student
populations. The Department shou.d avail itself of
all pertinent federal data as well as statistics
gathered by state and local agencies. In analyzing
these data, the Department should utilize the ser-
vices of individuals with professional expestise in
the demography of American language-minority
populations.

The Department of Education should seek sig-
nificant additional appropriations for Bilingual
Education Act programs. Its 1989-90 budget re-
quest should seek to restore such funding to fiscal
year 1980-81 levels adjusted for inflation. Subse-
quent budget requests should provide for sus-
tained real growth in the federal bilingual
education program.

The Department should propose in its next bud-
get request to provide equal funding for Develop-
mental Bilingual Education and Special
Alternative Instructional Program grants, the two
instructional program alternatives to Transitional
Bilingual Education, which should also receive
continued strong federal support. Expanded sup-
port for Developmental Bilingual Education
programs should be treated as a top ci' il rights
and education priority.

OCR and the Department should recommit the
federal government to protecting the civil rights
of limited-English-proficient national-origin
minority students, There should be a major in-
crease in the number of OCR school district
monitoring visits, and they should be targeted on,
but not limited to, districts which OCR survey
data and other public information indicate a.. like-
ly to be in noncompliance with the requirements
of Title VI. At the same time, OCR must expand
outreach efforts to inform both school officials
and the parents of language-minority students of
their responsibilities and rights undcr law. OCR

and the Department should act quickly to provide
legally and educationally sound guidance concern-
ing the Title VI responsibilities of schools serving
limited-English-proficient students. This guidance
can be provided through new regulations of
general applicability, through a public reporting
service of OCR individual case determinations, or
a combination of both.
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I. Introduction

The statistical summary provided in Chapter IX,
demonstrates that equality in higher education has
not been achieved. Federal efforts to reach that
goal through policy initiatives that do not use ra-
cial classifications--such as increased funding of
Upward Bound or financial aid to needy college
students--raise no serious constitutional issues.
Such broadly based programs, however, have the
disadvantage of not targeting the racial and ethnic
minorities most severely under-represented in
higher education. The most direct and efficient
means of achieving racial equality in higher
education necessarily involves the racial targeting
of federal programs. A racially based allocation
of governmental benefits, however, raises com-
plex issues of constitutional law. The constitution-
al principles defining the reach of federal power
to remedy racial imbalances in higher education
are the subject of this discussion.

Constitutional principles of equality were early
interpreted to impose the strictest limits when the
government uses racial classifications that dis-
advantaged a racial minority. One clear purpose
of the equal protection clause was to protect the
nation’s black population from racial discrimina-
tion. Not long after the Fourteenth Amendment
was adopted, the Supreme Court held more
generally that the clause afforded its strictest
protection to other racial and ethnic minorities.

The basis for this interpretation is the position
of minorities in American society. Minorities
traditionally have lacked effective political
power, have historically been subjected to dis-
crimination, and have been the targets of racial
prejudice. When minorities are disadvantaged by
a racially based classification, there is good
reason for a court to be "suspicious” of the clas-
sification and to strictly scrutinize the governmen-
tal justifications for using it.

In light of the manner in which racial minorities--
and particularly blacks--were treated by both the
state and federal governments in the first century
after the adoption of the Fourteenth Amendment,
it is not surprising that it was not until the 1970s
that the Court first confronted the issue of
whether a racial classification favoring a racial
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minority should be evaluated under the same
strict standards used for those disadvantaging
minorities. There are a variety of reasons why a
governmental body may choose to use such
"benign" racial classifications. For purposes of
the present discussion, the most important of
these is the use of racially based "affirmative ac-
tion" to remedy past racial discrimination and its
effects. Beginning in 1978, the Supreme Court
has decided a small group of cases concerning
racially based affirmative action with remedial
purposes.

Section I of this Chapter reviews briefly the
history of discrimination in higher education
against the nation’s largest racial minority--black
Americans. Section IIT discusses the Supreme
Court’s cases concerning the constitutionality of
remedial affirmative action undertaken by state
and local governmental bodies. Section IV con-
siders whether thc constitutional constraints are
different when tae federal government undertakes
affirmative action. Finally, Section V explores
some of the policy implications of the affirmative
action cases and suggests some affirmative action
policy initiatives that might be undertaken by a
new administration,

Il. The History and Legacy of
Raciali Discrlminagion In Public
Higher Education

For nearly a century after the Civil War,
America’s black population received the benefits
of publicly supported higher education almost ex-
clusively through a system of "separate but equal"
institutions established in the southern and border
states. The black public colleges created after the
War were always racially separate, but never
cqual. Consequently, the black population was
denied the educational, economic, and social ad-
vantages afforded to the nation’s wkite population
through the rapid expansion of public higher
education between 1860 and 1960.

In both state and federal funding, blacks suf-
fered consistent and long-lasting discrimination in
public higher education. As late as 1940, when
black Americans accounted for more than 20 per-
cent of the population in the "separate but equal"
states, black public colleges expended only five
percent of the public funds devoted to higher
education. Nearly 60 percent of all blacks in the
nation resided in states that offered their black
citizens only one or two small, underfunded
public colleges. In states accounting for 40
percent of all black Americans, there was no
accredited public college available to black stu-
dents.

Insufficient funding, combined with the accumu-
lated deficiencies of an inadequate educational
system, from primary school to college, produced
an educational program at black public colleges
that fell far short of equality. Training in the
sciences and for the professions was not available
to black students. The would-be black engineer,
enrolled in a public college, was limited to the
study of auto mechanics, carpentry and printing,
while the aspiring biologist, chemist, or physicist
was frequently restricted to the study of general
scicnce.

The NAACP’s campaign to overturn the constitu-
tional doctrine of separate but equal brought some
improvements in black higher education during
the 1940s and 1950s, but equality in the racially
separate system was never achieved. Under-
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funded out-of-state scholarship programs (con-
tinued long after the Supreme Court found them
constitutionally insufficient), efforts to pool
resources for regional education of blacks, and
grossly inadequate increases in the funding of
black colleges were among the unsuccessful ef-
forts made to defend against the constitutional as-
sault on separate but equal education. When the
doctrine of separate but equal suffered its in-
evitable demise in the 1950s, the effects of long-
lasting discrimination were painfully

evident in the black population.

One effect of long-lasting discrimination was a
black population severely deprived of education.
In the segregationist states in 1950, 19 percent of
persons aged 25 and older were blacks, but blacks
coastituted less than 7 percent of the college-edu-
cated population. Black representation in the
profesc*ons reflected the century-long denial of ac-
cess to publicly supported professional schools
and programs of advanced training:

One need not embrace a system of racial
‘quotas’ for the professions to find dis-
crimination and injustice in a black work
for<e of more than 3.5 million that in-
cluded only 4600 lawyers and judges,
engineers, chemists and other natural
scientists, physicians and surgeons, den-
tists, pharmacists, architects, accountants
and auditors, surveyors, designers and
draftsmen--just over one percent of the
401,000 professionals in tkese categories.2

Discrimination in education below the college
level yielded a population of black youths who
graduated from high school at less than haif the
rate of white youths. For those black students
who did graduate, continuing inequality in elemen-
tary and secondary education left many ill-
prepared to take advantage of gradually
broadening opportunities for higher education.
The legacy of discrimination persisted, and could
not be remedied simply by affording black youths
the chance for "equal competition" with whites in
college admissions.

The persistent effects of past discrimination are
evident today in the continuing underrepresena-
tion of blacks in the nation’s colleges and
graduate schools. And, as suggested in Chapter
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IV, those continuing effects are compounded and
amplified by the concentration of black students
in separate and unequal, inner-city elementary
and secondary school systems. If the long-
deferred goal of equality in education is to be
achieved, aggressive and effective affirmative
action is essential. The scope and nature of such
affirmative action will be shaped, in part, by the
constitutional constraints on the use of racially
based classifications.
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lll.  Constitutionality of
Affirmative Action By State and
Local Governmental Bodies

In the past decade, the Supreme Court has
decided only a few affirmative action cases rais-
ing constitutional issues. The first of these,
Bakke, is an unusual case in that only five of the
justices considered the constitutional issues, and
they could not agr€e on how those issues should
be decided. Nevertheless, Bakke is important be-
cause it defined, even if it did not resolve, the
major constitutional issues.

A. University of California Regents v.
Bakke

During the early 1970s, the Mudical School of
the University of California at Davis created an af-
firmative action admissions program by setting
aside sixteen positions (of one hundred totat) for
disadvantaged minority applicants. Applicants for
the sixteen positions were evaluated separately
from the general applicant pool. Alan Bakke, a
rejected white applicant, claimed that the
minority admissions program was unconstitutional
because it excluded him from its benefits on the
basis of his race. In a 5-4 decision, the Supreme
Court invalidated the affirmative actior admis-
sions program.

Understanding the constitutional aspects of
Bakke requires an examination of two opinions in
the case: that of Justice Powell and that of Justice
Brennan. Although neither opinion command=d a
majority of the Court, the opinions define the two
major issues that have come to dominate affirm-
ative action cases: (1) under what circumstances
is the government’s interest in remedying dis-
crimination substantial enrugh to justify the use
of a racial classification and (2) what constitutes
a sufficiently narrow tailoring of the classifica‘ion
to that remedial purpose.
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Both justices agreed that the purpose of remedy-
ing past racial discrimination can be sufficiently
weighty to justify racially based affirmative ac-
tior.. They disagreed on the conditions necessary
to establish the constitutionally adequate purpose.

Justice Brennan concluded that affirmative action
by aa institution of higher education is constitu-
tional when it is designed to remedy past dis-
crimination regardless of whether the particular
institution had engaged in discrimination or, more
generally, the discrimination was by society at
large. As long as the racial minorities aided by
the program are substantially and chronically un-
derrepresented, and there is a sound basis for con-
cluding that the underrepresentation is the product
of past discrimination, racially based affirmative
action is constitutional.

Justice Powell created narrower constraints on
the remedial use of affirmative action. Under his
view, racially based remedies are not a constitu-
tionally acceptable means of remedying "societal
discrimination.” To justify affirmative action,
there must be a find*ng of discrimination more
specific than that by socicty at large. Although
his Bakke opinion is not completely clear, Justice
Powell seemed to conclude that affirmative action
can be used to remedy only that discrimination
for which the body engaging in affirmative action
is responsible.

The two justices aiso differed on how precise a
connection there must be between the racial
classification and the remedial goal. This connec-
tion, or "fit," can be expressed in terms of the
"victim specificity” of the program. Justice
Powell seemed to demand a very narrow fit that
would restrict the benefit, of an affirmative ac-
tion program to actual and identified victims of
past discrimination. Justice Brennan, however,
seemed to require only that the benefitted in-
dividuals belong to a racial minotity that, as a
group, suffered from past discrimination.

Bakke thus defined two key constitutional
issues: (1) whether affirmative action programs
must be so narrowly tailored as to limit their
benefits to identified victims of discrimination
and (2) whether such programs can be used to
remedy racial discrimination beyond that of the
body engaging in affirmative action.
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B. The Post-BakkeCases

In two cases decided nearly a decade after Bakke
the Court elaborated on the extent to which the
Constitution demands victim specificity to justify
an affirmative acticn remedy for past discrimina-
tion. In a third case, the Court returned to the
question of whether affirmative action remedies
may be used to remedy "societal discrimination.”

1. Victim-Specificity.

In Sheet Metal Workers v. EEOC,* a union
engaged in longstanding discrimination against
nonwhite persons seeking to join the union. The
remcdy ordered by the district court included a
union membership goal of 29 percent nonwhites
and the creation of a fund for training and r=cruit-
ment of nonwhite apprentices and union mem-
bers. In United States v. Paradise’ , the Alabama
Department of Public Safety (state police)
engaged in an extended pattern of discrimination
against blacks. After the Department’s long delay
in complying with a variety of remedial orders,
the district court ordered that promotions to any
rank with fewer than 25 percent blacks had to be
done at the rate of one black for each white
promoted. The remedies in both cases were chal-
lenged as unconstitutional racial preferences for
persons not identified as victims of the
defendants’ past discrimination.

In 5-4 decisions, the Supreme Court upheld the
affirmative action remedies ordered by the lower
courts.% In so doing, a plurality of the Court
endorsed a potentially far-reaching justification
for affirmative action relief.” This justification
recognizes that affirmative action may be used to
remedy the effects of discrimination that continue
even after discriminatory actions have ended. The
effects specifically considered in the two cases
were what might be described as "structural” ef-
fects.

After an employer has ceased its unlawful acts,

its reputation for discrimination and the absence

of or small percentage of minorities may continue
to discourage minorities from even applying.” Or
applicant pools may be created through intormal
contacts unavailable to potential minority
applicants. And the absence of minorities in the
upper ranks of an employer’s workforce may it-
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self be an effect of discrimination in initial
hitn'ng.9 In Sheet Metal Workers and Paradise, a
plurality of the Court found affirmative action in
hiring and promotion a constitutionally acceptable
means of remedying these structural effects of dis-
crimination.

In both cases, judicial determinations of substan-
tial and long-lasting discrimination by the defen-
dants created a compelling governmental interest
in remedying that discrimination and its effects.
In considering whether the affirmative action
remedies were "narrowly tailored” to that interest,
however, the Court could not, and did not, require
that the remedy be confined to identified victims
of discrimination. The remedies were directed to
the structural effects of discrimination and did not
even purport to target victims:

The purpose of affirmative action is not to
make identified victims whole, but rather
to dismantle prior patteras of . . . dis-
crimination and to prevent discrimination
in the future. Such relief is provided to the
class as a whole rather than to individual
members; no individual is entitl=d to relief
and beneficiaries need not show that they
were, Bhemselves victims of discrimina-
tion.?

Instead of victim specificity, the plurality adopt-
ed a multifactored test to determine when an af-
firmative action remedy is narrowly tailored: (1)
efficacy of alternative remedies, (2) flexibility
and duration of the affirmative action remedy, (3)
basis for a percentage goal, and (4) impact on in-
nocent third parties.”” In general, these factors
are designed to ensure that the harm to innocent
third parties is minimized and that affirmative ac-
tion is not used to achieve racial balance for its
own sake, but has a genuine remedial function.

Sheet Metal Workers and Paradise are important
refinements of the constitutional limits on the use
of affirmative action. The cases, however, have
two significant limits. First, because they focused
on the structural effects of past discrimination,
they did not consider whether victim specificity is
constitutionally required when affirmative action
is used to remedy the effects of past discrimina-
tion manifested in the minority pc  ations which
have been subjected to discrimina. .. Second,
the two cases provide no further insight into the

nature of discrimination that will justify an affirm-
ative action remedy. In both cases, there were
clear judicial findings that the defendants themsel-
ves had engaged in persisteat and egregious racial
discrimination.

The question of whether affirmative action could
constitutionally be used to remedy the effects of
more broadly based discrimination was con-
sidered in another of the post-Bakke cases.

2. The Nature of Past Discrimination.

In Bakke, Justice Powell concluded that an affirm-
ative action admissions program could not be
justified as a remedy for "societal discrimina-
tion," a notion he rejected as "an amorphous con-
cept of injury."12 The opinion, however, is
nearly opaque as to the meaning of the term
"societal discrimination” and thus as to the nature
of past discrimination that Justice Powell con-
sidered inadequate to justify an affirmative action
remedy.

Nearly a decade later, in Wygant v. Jackson
Board of Education'3, Justice Powell provided fur-
ther clarification. In Wygant a local school board
undertook voluntary affirmative action that
resulted in the laying off of white teachers who
had more seniority than minority teachers who
were retained. Displaced white teachers claimed
that the racial preference violated the equal protec-
tion clause. Initially denying that it had itself dis-
criminated in the employment of teachers, the
board nevertheless defended its layoff procedure
as an effort to remedy the effects of societal dis-
crimination.

Justice Powell rejected societal discrimination as
"too amorphous a basis for imposing a racially
classified remedy":

No one doutts that there has been serious
racial discrimination in this country. But
as the basis for imposing discriminatory
legal remedies that work against innocent
people, societal discrimination is insuf-
ficnt and over-expansive. In the absence
of particularized findings, a court could
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uphold remedies that are ageless in their
reach into the past, and timeless in their
ability to affect the future.!

Justice Powell defined "societal discrimina-

tion" to include any discrimination except that
engaged in by the governmental unit using an af-
firmative action program:

This Court has never held that societal dis-
crimination alone is sufficient to justify a
racial classification, Rather, the Court has
insisted upon sorae showing of prior dis-
crimination by the governmental unit
involved before allowing limited use of
racial classifications in order to remedy
such discrimination.

Read together, Wygant, Sheet Metal Workers,
and Paradise offer only narrow opportunities for
affirmative action in higher education. Under
Wygant, previous discrimination by the institution
engaging in affirmative action is a constitutional-
ly required predicate, whether the aff:rmative ac-
tion program is voluntarily undertaken or
judicially ordered. Where the predicate of past dis-
crimination is established, however, the Constitu-
tion permits affirmative action that benefits
nonvictims to eliminate at least the structural ves-
tiges of discrimination.

The cases thus seem most relevant to desegrega-
tion remedies for what were once separate but
equal systems of public higher education. Continu-
ing racial duality in the public colleges of the
southern and border states is a structural effect of
past discrimination. Affirmative action designed
to eliminate that effect, and that complies with
the limits of Sheet Metal Workers and Paradise,
would not vioiate the Constitution.

Whether the Constitution permits broader
programs of affirmative action in institutions
across the nation, regardless of whether those in-
stitutions have themselves discriminated on the
basis of race, depends on Congress’s power to
enact statutes providing for affirmative action
remedies.

-
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IV. Congressional Power to
Enact Affirmative Action
Remedies

The Supreme Court’s affirmative action cases
include only one case considering congressional
power to Use race cOnscious measures as a means
of remedying past discrimination. Understanding
that case requires a brief exploration of earlier
cases defining congressional power under the en-
forcement clauses of the Civil War Amendments.

A. The Enforcement Clause Cases

Each of the Civil War Amendments grants to
Congress the power to enforce, by appropriate
legislation, the provisions of the amendments.
During the 1960s, the Court developed an expan-
sive view of congressional authority under the en-
forcement clauses, upholding federal civil rights
statutes as long as the enforcement means
selectec by Congress was a rational one. For
present purposes, the most important of these
cases are those concerning the Voting Rights Act
of 1965 and its amendments.

As developed in these cases, congressional
power under the enforcement clauses goes beyond
the authority to prohibit governmental actions that
directly violate the Constitution. Congress also
has the power to prohibit otherwise constitutional
actions in order to remedy the effects of dis-
crimination. This remedial authority and its
relationship to affirmative action is evident in en-
forcement claus= cases concerning the Voting
Rights Act’s banning of literacy tests as a
qualification for voting.

As originally enacted, the ban on literacy tests
applied for five years to statutorily defined
covered jurisdictions. A covered jurisdiction
could "bail out” from coverage by establishing
that the prohibited test had not been used in a dis-
crimithory manner during the previous five
years.!’ The literacy test ban is of particular inter-
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est since the Court had six years carlier rejected
an equal prot?gtion challenge to the use of the
literacy tests.”” Thus, Congress had exercised its
enforcement powers to prohibit a practice that did
not necessarily violate the Constitution.

In South Carolina v. Katzenbach the Court up-
held the five-year suspension of literacy tests as a
constitutionally permissible means of addressing
the effects of past discrimination. The Court held
that even if the tests were fairly administered,
they would perpetuate or "freeze the effect of
past discrimination in favor of unqualified white
registrants” who had registered to vote before the
test had been adopted.'” Although a fairly ad-
ministered literacy test did not violate the Con-
stitution, Congress could prohibit such tests as a
means of remedying the effects of past discrimina-
tion.

In Gaston County v. United States the Court took
the next step and upheld Congress’s power to
prohibit otherwise constitutional actions in one
governmental activity as a means of addressing
the effects of past discrimination in another
governmental activity. In rejecting the county’s ef-
fort to bail out from the literacy test ban, the
Court relind on the fact that the test fell more
heavily on black residents to whom the county
had denied equality in public education. Assum-
ing that the literacy test was administered without
racial discrimination, the Court concluded that it
was within the congressional enforcement power
to prohibit use of a test that "would serve only to
perpetuate [past] inequities in a different form."2°

The reach of the enforcement clauses to remedy
the effects of past discrimination was somewhat
limited by the facts of Gaston County. The county
was both the agent of past discrimipation in educa-
tion and the governmental body perpetuating the
effects of that discrimination. Thus, the case did
not raise the question of whether Congress could
remedy the effects of "societal discrimination,” as
that tezm was later defined in Wygant. Neverthe-
less, the Court observed in dicta that "[1jt would
seem a matter of no legal significance that [Gas-
ton County’s voters] may have been educated in
other counties or states also maintaining
segregated and unequal school systems."2!

This dicta became law when Congress amended
the Voting Rights Act in 1970 to include a nation-
wide suspension of literacy tests. Arizona chal-
lenged this amendment, claiming that it had not
discriminated either in education or in the use of
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its literacy test, and that it "should not have its
laws overridden to cure discrimination on the part
of gover%mental bodies elsewhere in the

country."“* In Oregon v. Mitchell the Court
upheld this exercise of the enforcement power to
remedy what is now called societal discrimina-
tion.

Justice Brennan, writing for three justices, con-
cluded that the congressional power to remedy the
effects of educational discrimination "does not
end when the subject removes himself fro% the
jurisdiction in which the injury occurred."*> Jus-
tice Stewart, also writing for three justices, con-
cluded that Congress was not required to make
state-by-state findings on inequality of education-
al opportunity or on the actual impact of literacy
tests. Unlike a court, which is confined to decid-
ing individual cases on individual records, "Con-
gress may paint with a much broader brush."** In
Justice Stewart’s view, nationwide legislation was
appropriate when Congress acts against an "evil
such as racial discrimination which in varying
degrees nzxgnifcsts itself in every part of the
country."

B. Comparison of Enforcement Clause
and Affirmative Ac.ion Cases

In both Sheet Metal Workers and Paradise the
remedial orders were limited to the effects of the
defendants’ clearly identified discrimination.

More generally, Wygant’s definition of "societal
aiscrimination” makes defendant-specific, past dis-
crimination a constitutional requ.:ement for an af-
firmative action remedy. In the enforcement
clause cases, however, the Court upheld a coagres-
sional power to remedy the effects of "societal
discrimination,"

The reasons for this are clear. Congress does not
decide individual cases based on individual
records. Its jurisdiction and responsibilities ex-
tend to the nation. In devising national policies to
remedy the legacy of discrimination, as in other
legislative activities, congressional factual in-
quiries and fact findings are necessarily more
general. Indeed, it would be an abandonment
rather than a fulfillment of its responsibility
under the Fourtcenth Amendment, if Congress

3
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focused its remedial powers only on the dis-
crin.inatory acts of discrete actors and not on the
effects of discrimination in the broader society.

With regard to the issue of victim specificity, the
enforcement clause cases go beyond the "struc-
tural” effecis of past discrimination that were the
subject of affirmative action remedies in Sheet
Metal Workers and Paradise. The enforcement
clause remedies were directed to those effects of
past discrimination that manifest themselves in
the minority population--the continuing effects of
educational deprivation. Nevertheless, the Court
did not require case-by-case determinaticus of
which individuals were actual victims. Congress
could constitutionally rely on a broadly based
relief that reached actual victims as well as some
nonvictims.

Again, the reasons for this flexibility in the
congressional remedial power is not difficult to
discern. When Congress seeks to remedy the ef-
fects of educational discrimination, the task of
defining which specific individuals suffer from
those cffects is a formidable one. In suspending
literacy tests, for example, Congress had a clear
basis for concluding generally that racial ine-
quality in education affected the number of blacks
permitted to vote. If, however, the remedy for
past discrimination were limited to persons who
could establish that their ability to pass a literacy
test was actually impeded by past denial of educe-
tional equality, the enforcement and effectiveness
of remedial legislation would have become an un-
manageably complex matter. The effects of dis-
crimination in education can be both subtle and
varied. Determinations of which individuals were
sufficiently victin... .1 by past discrimination--or
even what constitutes sufficient victimization--
would not only generate costly and time-consum-
ing litigation but would impose an unrealistic
burden on the implementing governmental body
and, ultimately, the courts.

The enforcement clause cases suggest an answer
to but do not decide the question of whetl.er the
principles governing the constitutionality of race-
conscious affirmative action are different when
Congress undertakes the affirmative action
remedy. The cases establish that the remedial
power under the enforcement clauses can reach
societal discrimination and that Congress need
not restrict itself to victim specific remedies.
They do not, however, consider the scope of that
power in the context of a racially based remedy.
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Although Congress sought to provide relief to
minority voters who had suffered educational dis-
crimination, the Voting Rights Act did not distin-
guish among voters on the basis of race: the
suspersion of literacy tests applied to all voters.
Unlike the affirmative action cases, there were no
white persons who could claim to be dis-
advantaged by a racial classification.

Congress’s use of affirmative action to remedy
past discrimination thus presents a conflict be-
tween the broad remedial power upheld in the en-
forcement clause cases and the more restrictive
remedial authority applicable to affirmative action
undertaken by governmental bodies other than
Congress. While the Court kas not yet clearly
resolved that conflict, it revealed some of the
relevant considerat%gns, and difficulties, in Ful-
lilove v. Klutznick.

C. Affirmative Action by Congress

In Fullilove the Court upeld, 6-3, federal legisla-
tion mandating that recipients of federal funds for
public works use at least 10 percent of such funds
to purchase services or suppliq’s from "minority
business enterprises” (MBE).2 Although a
majority of the Court did not agree on a rationale
forzégs judgment that the statute was constitution-
al,“*® the six members of the Court voting to
uphold the statute did agree on one important
point.

All six justices in the majority explicitly recog-
nized that Congress had the broadest governmen-
tal power to remedy past discrimination and its
effects. More specifically, the majority opinions
implicitly, but clearly, rejected the view that Con-
gress lacked power to adopt race-conscious, af-
firmative action remedies for societal
discrirrination, as that term was subsequently
defined in Wygant. The congressional determina-
1:un of past discrin?nation in Fullilove was of the
most general sort. Congress did not make
specific findings of discrimination ir public con-
struction contracts by particular state and local
governments. Nor was there any indication that
Congress itself had discriminated in disbursing
federal contracting funds. Finally, neither the
statute nor the regulations implementing it ex-
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empted a state or local governzent that had not
engaged in past discrimination.

Ta this regard Fullilove extends the power recog-

nized in the voting rights cases to affirmative ac-
tion remedies. The congressional enforcemeat
power may constitutionaily be applied to remedy
the effects of broadly based discrimination--
whether it be in public contracting funds or in
education. In requiring remedial ac:‘os, the con-
gressional power reaches to entities that may not
themselves be guilty of any past discriminatica.
The authority of Congress depends on its con-
clusion that the effects of past discrimination con-
tinue, not on the particular scurces of
discrimination or on the "guilt" of the entitics re-
quired to implement the remedial action.

Fullilove is more ambiguous on the issue of vic-

tim specificity. It appears that in enacting the set-
aside the general focus of congressional concern
was on the victimized class and not the structural
efiects that justified affirmative actio% gemedies
in Sheet Metal Workers and Paradise.

Moreover, on its face, the statute did not require
individualized determinations identifying specific
victims. Rather, Congress appeared to afford the
set-aside benefit to all members of the victimized
racial groups.

The absence of victim specificity in the statute
was not a concern to four of the six justices in
the majority. Without discussing the victim
specificity issue, Justice Marshall (writing for
three justices) and Justice Powell (wniting for him-
self) seemed to conclude implicitly that affirm-
ative action remedies enacted by Congress share a
substantial measure of the flexibility evident in en-
forcement clause cases not involving racial clas-
sifications. Congressional remedies for past
discrimination may be painted with a broader
brush and confer benefits on nonvictims as part
of the effort to afford relief to victims.

Fulliiove’s ambiguity conceming victim
specificity is found in the opinion authored by the
Chief Justice (and joined by two additional jus-
tices). Through a creative construction of the
statute and its implementing regulations, Chief
Justice Burger concluded that the set-aside
program prohibited set-aside awards to nonvictim
minority businesses. Although his opinion falls
short of complete clarity, the Chief Justice
seemed to conclude that congressionally

enacted affirmative action remedies require vic-
tim specificity and that the set-aside program in
Fullilove met that requirement.

Dissenting, Justice Stevens questioned whether
the determinations required by Chief Justice
Burger’s interpretation of the statute were
feasible:

[I]t is not easy to envision how one could
realistically demonstrate with any degree
of precision, if at all, the extent to which
a bid has been inflated by the effects of
disadvantage or past discrimination. Con-
sequently, while the Chief Justice
describes the set-aside as a remedial
mease, it plainly operates as a flat
quota.

Iustice Stevens’ observation, that it is unreal stic
to make precise distinctions between those who
have been sufficiently victimized by past dis-
crimination and those who kave not, is surely cor-
rect. The effects of discrimination may be subtle,
not easily proven, and may manifest itself in dif-
fering ways and degrees in different persons. The
inability to make precise distinctions as to those
effects, however, does not mean that general
measures desigued to counter them lose their
remedial character. The allccation of public
works funds to minority businesses, just as the
nationwide suspension of literacy tests, used a
broad sweep to ensurc that actual victims would
not be excluded from the remedy and thus neces-
sarily extended benefits to some nonvictims.

In his Fullilove opinion, Chief Justice Burger
observed:

It is fundamental that in no organ of
govemment, state or federal, does there
repose a more comprehensive remedial
power than in the Congress, expressly
charged by the Constitution vzith com-
petence and authority 5? enforce equal
protection guarantees.

To say that congressional affirmative action
measures targeted on a victimized group are in-
valid because of their failure to satisfy a demand
for victim specificity would be tantamount to con-
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cluding that the organ of government with the
most "comprenensive remedial power" lacks the
authority to remedy what may be the most persist-
ent effects of racial discrimination. The unique
remedial authority and competence of the national
legislature is most needed where the effects of dis-
crimination are least amenable to remedy through
case-specific decisions. If Congress cannot act in
response to the subtle influences of the long-last-
ing discrimination, then no governmental body
can.

The primary concern behind the demand for vic-
tim specificity is the interest of innocent third par-
ties. Affirmative action involves a racially based
denial of some bencfit to innocent persons. When
the beneficiary of affirmative action has suffered
a wrong, the victim’s entitleinent to a remedy
weighs against the third party’s interest in not
being burde ed by a racial classification. Thus, a
"narrow tailoring” of remedies to victims is one
method of protecting those adversely affected by
affirmative action. It i> not, however, the only
method.

In their refashioning of the aarrow tailoring re-
quirement, Sheet Metal Workers and Paradise
provide an alternative. Third party interests can
be protected by ensuring that a race conscious
remedy is not used when the remedial goals can
be accomplished as effectively with racially
neutral remedies, by requiring that affirmative ac-
tion remedies be flexible and of limited duration,
and by attention to the nature and distribution of
the burdens on third parties. Under Sheet Metai
Workers and Paradise, these forms of narrow
tailoring arc constifutionally adequate when
affirmative action is directed 1o the structural ef-
fects of past discrimination without rega-d to
whether any of the beneficiaries are victims. They
should also be adequate when Congress, the body
with the most comprehensive remed:al authority,
seeks to remedy the effects manifested in the vic-
tims of discrimination.

Consideration of both the affirmative action and
enforcement clause cases suggests that Congress
has a remedial power sufficiently broad to make
significant progress toward the achievement of
equal opportunity in higher education. Its power,
under the enforcement clauses, to develop
remedies for the effccts of past educational dis-
crimination is indisputable. That power clearly ex-
tends to discrimination morc broadly based than
that of specific actors. It also includes the use of
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race conscious affirmative action. While the key
case--Fullilove--is somewhat ambiguous, a com-
pelling argument can be made that in employing
affirmative action remedies Congress is not bound
by an inflexible requirement of victim specificity.




V. Affirmative Action Policy and
Implications of the Constitution-
al Constraints

The use of racially targeted policies is not, in it-
self, an assurance that racial equality will be
achieved in higher education. The policy initiative
outlined in Section A of this part is a tentative
suggestion subject to modification, or rejection,
after a more careful inquicy into the causes of ine-
quality in higher education today. Section B of
this part discusses more general policy implica-
tions of the constitutional constraints on the “se
of affirmative action. These implications apply to
both the pocy initiative suggested in Section A
and to other affirmative action policy initiatives.

A. Affirmative Action to Achieve
Equality In Higher Education

The most important characteristic of an effective
affirmative action program is that it be designed
to overcome the disabilities of discrimination so
that minority students develop the skills necessary
for success in higher education and beyond. Affir-
mative action that merely admits unde: prepared
minority students into college is a temporary and
illusory beuefit. Rather than providing for the
waiver or relaxation of college admissions require-
ments, an affirmative action program should en-
sure that minority students hae the educational
background deemed e-sential for success by in-
stitutions of higher eaucation.

Consequently, an effective program must begin
before college. The funding of four-year, college-
preparatory programs specifically designed to
mect the educational needs of minority students
wuuld be a starting point. The contert of such
programs should be developed jointly Ly public
high schools (perhaps beginning with those
having high concentrations of minority students)
and state institutions of higher education. The in-
volvement of the higher education community
would tai . ihe form of high school curriculum
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development, summer instruction on the college
campus, and continuing education for high school
faculty involved in the program. Participation of
state colleges would be encouraged by federal
funding for the program and the conditioning of
other federal aid to the colleges on the develop-
ment of successful, cooperative programs.

Students who successfully complete the program -«

would be assured admission into one or more of
the state’s four-year public colleges.

In addition, needy students would receive a pack-
age of state and federal financial aid adequate for
them to meet the expenses of their higher educa-
tion. The combination of assured admission and
financial aid would provide students with strong
incentives to complete the program. Institutions
of higher education would also have a stake in
the success of the program. The incentives of
federal funding, commitment of state financial aid
resources, and the assured admission feature
should help convert public colleges from passive
recipients of applicants into active educato:s of
qualified minority students.

Involvement of the federal bureaucracy would
not extend to tke educational conteat of the
program. High schools and colleges would have
substantial flexibility in devising their coopera-
tive programs and experimentation would be ex-
couraged. Federal funding incentives would be
tied to the actual successes of a program, not to
the predications of the federal bureaucracy as to
whether a proposed program will succeed.

}f the model of cooperative, affirmative action
programs proves effective, it could be expanded
to include other elements of a state’s system of
public education. For example, cooperation be-
tween four-year colleges and community colleges
might be used, or cooperation between under-
graduate schools and graduate or professional
schools. In each instance, the level of public
education to which students go after completing
the program would have a significant stake in the
success of the program and a significant role in
achieving success. The responsibility for remedy-
ing the effects of past discrimination and moving
toward racial equality would be shared by each
part of the system of public education.
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B. Implications of the Constitutional
Constraints On Affirmative Action

In developing any affirmative action policy to
remedy the effects of racial discrimination in
education, there are several concerns that should
he considered by the administration and the Con-
gress to ensure that the affirmative action remedy
survives constitutional challenge. For simplicity
of discussion, these will be examined in terms of
affirmative action targeted on blacks. The discus-
sioit, however, would apply to remedies benefit-
ing other minorit; groups as well.

In Fullilove the majority was perhaps excessively
tolerant of a poor legislative record supporting
the decision to enact an affirmative action
remedy. It is not clear that the current Court
would be equally tolerant, and it is clear that a
better developed record would likely yield more
effective remedial legislation.

The legislative record should include relevant in-
formation concerning inequality of opportunity in
higher education today and the history of past dis-
crimination creating that inequality.

This should iaclude information concerning the
intergenerational effects of educational inequality.
To what extent, for example, is the current popula-
tion of college students drawn from families in
which parents are college graduates or are profes-
sionals? If parental education and professional
status influence college enrollment, then past
denial of educational opportunity can have a con-
tinuing effect on the achiev- -~<nt of equality
today. Congress should inqu. . into how the ef-
fects of past discrimination manifest themselves
in the potential pool of black college students.
Congressional conclusions as to the continuing ef-
fects of past discrimination will determine the na-
ture and scope of the remedy for those effects.

The undertaking of a thorough inquiry into the
effects of past discrimination and their influence
on equality in higher education today should not
be an empty exercise designed only to satisfy
some formalistic constitutional requirement.
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Development of a complete legislative record is
an cducational process that can marshall political
support for remedial affirmative action. Clearly es-
tablishing the recor of past discrimination, and a
continuing need for remedying its effects, also
contributes to a belier inat the affirmative action
program is fundamentally fair and not simply the
result of a political trade-off among interest
groups. Faith in the fairness of a remedy makes
burdens on the racial majority more tolerable. Per-
haps most importantly, careful consideration of
the need for remedial action -ontributes to the
development of a more effective remedy.

2. Duration of an Affirmative Action
Remedy

Judicial concern for the duration of affirmative
action has focused primarily on the burden ou in-
nocent third parties. That concern is legitimate,
both in terms of the constitutionality and political
acceptability of affirmative action. The duration
of the remedy, however, als~ implicates the issue
of its effectiveness. Successfully remedying the
legacy of racial discrimination is a delicate and
difficult task. No remedy can be undertaken with
full confidence that it will succeed or that its
benefits will always outweigh its costs. Periodic
evaluation of a remedy serves not only the dic-
tates of the Constitution, but also consi~’erations
of sound policy.

Thus, legislation creating an affirmative action
emedy should provide for regular evaluation and
reporting to Congress. This function might be per-
formed by the Office for Civil Rights in the
Department of Education, a revitalized Commis-
sion on Civil Rights, or a presidentially appointed
Commission on Equality in Education. Evaluation
and reporting should include consideration of
both the effectiveness of the legislative program
in remedying the effects of discrimination and the
impact of the program on third parties. Periodic
evaluz”” by these means, and through legisla-
tive heanngs, will provide Congress with the in-
formation it needs to decide whether the
affirmative action remedy should be terminated,
modified, or replaced.
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3. The Burden on Third Parties

The affirmative action cases have generaliy
viewed the displacement of third parties from
benefits they have already acquired as an unaccep-
table result of affirmative action, but found the
denial of a new benefit to be a more acceptable
burden. This distinction, developed in the employ-
ment context, has led some members of the Court
to accept affirmative action in hiring but reject it
in the context of layoffs,

In Wygant, the plurality opinion extended the
distinction into the context of college admissions.
In dicta, Justice Powell distinguished between the
denial of admission to some white students and
the displacement of students who have already
been admitted. In the former, the burden of an
affirmative action program is diffused over the en-
tire population of applicants and does not neces-
sarily foreﬂose all opportunities tor higher
education.™

Further reduction of the burden could be
accomplished through federal funding for affirm-
ative action that is granted with the stipulation
that it not displace existing expenditures by
recipient institutions. To the extent that affirm-
ative action takes the form of educational remedia-
tion, the burden on inaocent whites can be
reduced by ensuring that the programs are in-
tegrated and therefore available to both white and
black students. The burden on innocent third par-
ties can be further reduced by narrowing the class
of beneficiaries for an affirmative action program.

4. Increasing Victim Specificity.

As suggested carlier, the affirmative action cases
establish that victim specificity is not a constitu-
tionally essential element of valid affirmative
action. Nevertheless, several considerations sup-
port greater victim specificity where feasible.
First, the more narrowly targeted the affirmative
action progran, the fewer the occasions for bur-
dening innocent third partics. Second, the finan-
cial costs of affirmative action are reduced by
narrow targeting. Third, a more carefully targeted
program is more likely to reach those most in
need of remedial action. Finally, if a racial clas-
sification is the sole means of targeting, the broad
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inclusion of nonvictim members of the targeted ra-
cial group may stigmatize the racial group. The
concern is that broadly based affirmative action
implies that even nonvi. ‘ms in the racial group
are unable to succeed without the racial
preference.

To promote both judicial and political accep-
tance of an affirmative action program, further
narrowing should be made within racial classifica-
tions where other characteristics indicative of vic-
timization are available. Justice Harlan’s opinion
in Gaston County provides an appropriate means
for determining when further narrowing would
not unduly constrain the remedial powers of Cox-
gress: the characteristics used to narrow the class
of beneficiaries should be "susceptible of speedy,
objective, and incontrovertible determination” and
should not significantly restrict the effectiveness
of the remedy.>®

In the context of affirmative action in higher
education, the selection of additional characteris-
tics to defire subgroups of beneficiaries, within
the victimized racial classes, will depend on the
particular findings made by Congress and the par-
ticular remedies used. Several possibilities suscep-
tible of speedy, objective and incontrovertible
determination are available. Within the
beneficiary class of black students, for example,
the remedy could be more narrowly targeted by
consideration of family income, segregation in
pre-college schooling, education in resource-poor
school districts, and/or parental educational level.
Incorporating these or other techniques for tailor-
ing an affirmative action remedy would reduce
the burden on innocent third parties, protect
against stigmatization, lower the financial cost of
the remedy, and provide some assurance that the
dollars spent are reaching those most suffering
from the continuing effects of past discrimination.

Concurring in Fullilove, Justice Powell observed:

In the history of this Court and this

country, few questions have been more
divisive thar those arising from governmen-
tal action taken on the basis of race. . . . At
least since the decision in Brown v. Board
of Education, . . . the Court has been
resolute in its dedication to the prirciple
that the Constitution envisions a Nation
where race is irrelevant. The time cannot
come too soon when no governmental
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decision will be based upon immutable
characteristics of pigmentation or origin.
But ir our quest to achieve a society free
from racial classification, we cannot ignore
the claims of those who still suffer from 37
the effects of identifiable discrimination.

In the past decade, the Court has been somewhat
ambiguous in its definition of the constitutional
doctrine applicable to affirmative action remedies.
Mevertheless, the restraint on congressional action
to address the legacy of more than a century of
educational inequality is more political than con-
stitutional. What has been lacking in recent ycars
is the political will to take the next, necessary
steps toward racial equality. If a new administra-
tion, and the Congress, can muster the political
will to enact a carefully crafted program of affirm-
ative action in higher education, the Constitution
presents no insurmountable barriers to its use.
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CHAPTER VI I. Introduction

Mlnor lty Access to Higher education was originally established in
i in~ the United States for the advanced education of
ngher Educatlo i the few. In time, with the adoption of the Land
Grant system and the opening of state colleges, it
by John Silard became recognized that there was a broad public

interest in the availability of post-secondary
schooling. Over the past forty years it has become
clear that the earnirzs and employment oppor-
tunities once gained by the high school diploma
now require a college degree. In an ever more
complex and technological society, college gradua-
tion is a minimum requirement for pursuit of
meaningful employment at adequately
remunerated levels.

The modern day significance of higher educa-
tion is symbolized by dramatic changes in the
numbers of colleges and the students they enroll.
The number of institutions has doubled over the
past forty years' and their student population has
grown from 2.4 million to 12 million.? The col- |
lege enrollment rate of 18-24 year olds has fisen |
from 11 percent to nearly 30 percent today.” It is |
also noteworthy that some eighty percent of col- ‘
lege students attend public rather than private in-
stitutio..s. 4

|

Minority group enrollment ratios in college
should be viewed in the context of high school
graduation differences. Only about 75 percent of
our young people graduate from high school.”
Black and Hispanic students drop out of school at
greater rates than do whites--23 and 40 percent,
compared with white dropout of 8 percent.
Among high school graduates, about half go on to
enroll for some form of higher education either
immediately or within a short period, and about
half of those enrolled achieve graduation from a
tour-year college.’ But minority group high
school graduates are underparticipants--by factors
as great as 4 to 1--in our higher education sys-
tems.

Thus, 1970s coliege enrollment data by race and
national origin showed 36 percent of white males
aged 18-19 enrolled but only 23 percent of blacks
and 24 percent of Hispanics.® The comparable
figures for females were 37 percent for whites, 27
pcrcen$ for blacks and 21 percent among Spanish
origiu.” At ages 20-21 the college enroflment dif-
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ferences were even greater: white males 31 per-
cent, black 23 percent, and Spanish origin 13 per-
cent; for females the figures were 26 percent, 23
percent and 14 percent in minority enrollment
was heavily Soncentrated in two year non-degree
institutions.!

College completion rates for minorities were
even more depressed than enrollment. Four-year
college completion dat: for 25-29 year olds
showed white males graduating at 28 percent,
black§ at 12 percent, and Hispanics at 7 percent
rates.’! Such sharp disparities in college comple-
tion were duplicated for females, with whites com-
pleting at 22 percent, blacks at 12 percent and
Hispanics at 6 percent. That economics explains
most of minority group underparticipation in
higher education does not, of course, negate the
racial factor. While poverty causes micority under-
participation, the number of minoritie: * low-in-
come groups is itself the result of historical
discrimination by society. Slavery, followed by
segregation and persistent discrimination, are at
the root of minority-group economic distress. One
result of that distress is that minorities earn col-
lege degrees at a fraction of the rate for majority-
group students.

These minority participation disparities are
largely a function of socio-economic differences;
minority group students are clustered in low-in-
come families, and their lower college participa-
tion rates reflect the generally far lower college
participation of the poor.12 Thus, in the college
enrollment rate of black males, there is nearly a
one to two difference between lowest and highest
economic groupings.'~ Indeed, at low-incomc
levels blacks are actually college-enrolled and
graduate at a greater proportion than whites.!¥

The 1970s minorities college disadvantages con-
tinue today. For a period in the 1970s, gains were
being made by minorities in college enrollment
and completion. But between 1976 and 1985, in a
shift the American Council on Education has
found "alarming," there was a one-fourth decline
in the rate of college entry by minority-group
high school graduates.” Thus, in the 1980s there
has been a turnback leaving unimproved the
two-to-one and even four-to-one underparticipa-
tion rates. It appears that after a slight improve-
ment, the rate of college enrollment by black high
school graduates has again diminished, leaving a
result no better than a decade ago. Reflecting
1970s gains, in 1981 the proportion of black high
school graduates 18 to 24-years-old enrolled in
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college was 28 percent and for Hispanics it was
29.8 percent.!® But by 1985 the rates hgd
declined for both groups to 26 percent!’ com-
pared to 34 percent for whites--a disparity not sig-
nificantly different from a decade earlier.

Moreover, there is also no reduction in the
severe graduation rate differences, which strongly
reflect the overconcentration of minorities in com-
munity colleges that do not grant bachelor’s
degrees. Thus, in four-year colleges, where blacks
were 8.5 percent Of all students enrolled in 1978,
they were only 6.2 percent of *hose who received
degrees in 1981.18 ‘The college degree attainment
of majority- and minority-groups among 198C
high school seniors showed whites earned degrees
at a rate of 20.2 percent, lalacks at 10 percent, and
Hispanics at 6.8 percc:nt.1 These disparate ratios
are similar to those a decade earlier--whites 23
perc%t, blacks 12 percent, and Hispanics 7 per-
cent.”” Such inequalities mean loss of college op-
portunity for vast rumbers of minority youth; for
each high school graduating class in the nation,
minority-group college underparticipation
deprives hundreds of thousands of black =nd
Hispanic students.

There are significant deprivations in our society
for the individual who does not attend college and
earn a degree. The most obvious is in lifetime
earnings. As already noted, the college degree
today yields no more than the employment and
earning power of the high school diploma of forty
years ago. The baccalaureate opens doors to far
better remunerated and more rewarding employ-
ment. A decade ago, the median income of males
with only a high school education ($11,940) in-
creased by some $4,000 per year 1($16,673) for
those with four years of collc:gc:.2 Currently the
college degree has even greater earning power. In
1985 males aged 25-34, with four years of col-
lege, earned nearly $9,000 more per year than
high school graduates; males aged 35-44 earned
over $10,000 more; and those aged 45-54 earned
$13,000 more annually.?? A difference of
thousands of dollars a year in earnings for college
graduates gecomes cumulatively significant over
a lifetime.%3

Minority-group high school graduates, who
must forego higher education, lose not just in
lifetime earnings but also in the quality of life
and personal rewards of their work. It requires no
.Jocumentation to demonstrate that there are
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limited personal rewards from the menial, cleri-
cal, and physical labor jobs that today remain
open for noncollege graduates. The far greater
range of occupations for which college graduates
qualify represents an important lifetime value.

Finally, there are also personal benefits that
flow from college education; difficult to quantify,
they nevertheless mean an enriched life. Attend-
ing college appears to enhance intellectual
development of the individual,® and to have a
positive effect on famjly life, also benefiting
spouses and children.” College education appears
to facilitate the individual formation or strengthen-
ing of identity and the discovgry of talents, inter-
ests, values, and aspirations.2 College-ecucated
individuals appear happier a7nd more satisfied
with jobs and family lives.2

There is thus loss of several kinds for the large
number of minority-group young persons who
forego higher education and its benefits. Are their
losses inevitable and irreparable? The major
causes and cures for minority underparticipation
are the focus of the succeeding analysis. It is sug-
gested that there are remedies available, through
federal and state action, that could greatly reduce
unequal minority opportunity in higher education.

First, I consider the underpreparatior for college
of minority students in elementary and high
schools, calling for special recruitment and
academic preparation measures in public schocls
and in community colleges. Second, I examine
financial impediments to college participation or
low-income minority group members.

Chapter iX

l. Minority Underparticipation:
Causes and Cures

Minority underparticipation in college is a
"pipeline” phenomenon, reflected progressively in
lower rates of entry, of four-year college enroll-
ment, aénd of college graduation. Thus, the data in-
dicates?® that beginning with cohorts of 100 high
school students, only 72 blacks, 55 Hispanics and
55 Puerto Ricans graduate from high school, com-
pared with 83 white students; thereafter 29
blacks, 22 Hispanics, and 25 Puerto Ricans enroll
in institutions of higher education, compared with
38 whites; ultimately only 12 blacks, 7 Hispanics,
and 7 Puerto Ricans complete college, compared
with 23 whites.”’

These depressed rates of minority-group earoll-
ment and graduation are rooted in the inade-
quacies and inequalities of our basic public
education systems--much of the problem facing
minority college students "occurs prior to higher
educaticn, at the elemcntary and secondary
level;" and is beyond the control of higher educa-
tion.>” The factor that "best explains minority un-
derrepresentation” in higher education fields "is
the poor academic preparation that minoxg{y stu-
dents receive at the pre-collegiate level”.”" "Prac-
tices that discriminate against the poor and
minorities in elementary and secondary education
produce a need for postsecondary programs that
address the underpreparation of those who are dis-
advantaged . . . we need to examine and evaluate
the pres en% condition of elementary and secondary
schools".>

Underpreparation of minority group lower-income
children commences with earliest days, when they
first arrive at school with measurable learning un-
readiness, requiring prompt diagnostic and
remedial resources. Learning unreadiness results
from the deprivations of a poverty-level upbring-
ing that limit capacities of speech and comprehen-
sion. Absence of instructional toys, books, and
other learning tools; frequent disruption of atten-
tion and concentration in crowded living condi-
tions, and absence of health care to correct
learning-impairing conditions are among the bur-
dens of ghetto life. Other factors are the absence
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of family role-models who have achieved educa-
tionally; the limitations of single-parenting; the in-
ability of the parent to provide educational
support (often because the parent may not have
been educated).>

Such conditions mean learning unreadiness that
requires extra school resources, yet minority
children are usually denied the needed help. They
are mostly concentrated either in poor rural dis-
tricts operating with impoverished school
budgets, or in districts in large cities beset by
extra municipal and school costs that inhibit them
from offering equal education. Inferior school
quality is the lot of most of the nation’s minority
children, and thus the children with the greatest
schooling needs are systematically the recipients
of inferior public education. The resvlt of this mis-
match is that many minority children drop out of
school, and many who do finish manifest lower
self-esteem, lower scholastic ambition, and lack
of college aspirations.” As recently observed:

Minority high school students are likely to
live in and attend school in poor districts
were less money is spent for students;
where teachers are the least experienced
and sometimes the least prepared; and
where guidance counselors are in scarce
supply. Those black, Hispanic, and
Armerican Indian students who do persist
through high school are less likely to be in
a college preparatory program. They
spend fewer years studying academic sub-
jects, take fewer years of science and
mathematics courses, and are lsess likely to
take the SAT or ACT exams.>

Elimination of minority underparticipation in
higher education would be most advanced by
reforms in elementary and secondary schooling,
affording disadvantaged children a better and
more equal learning opportunity. But higher
education equality for minorities cannot await
public school reform. I propose in the following
sections special recruitment and preparation
programs targeted for the nation’s high schools
and community colleges.

A. Recruitment in High Schools

Colleges throughout the United States have
used a variety of means to encourage elementary-
and secondary-school students to prepare and
apply for college enrollment. Although no overall
analytical assessment has been made, many of
these programs clearly appear successful in at-
tracting minority and low-income students to a
college program. In a recently published hand-
book the American Councu on Education (ACE)
lists successful programs at various college locg-
tions and identifies their principal components.
Innovative measures have been taken by some col-
leges for the same purposes. Syracuse University,
for example, has a plan to guarantee admission to
all eighth graders in the city who cemplete a
dcsigjnared program and meet specified stand-
ards.®’ Summer transition and enrichment
programs are an increasingly utilized method to at-
tract minority students, some as early as in the
eighth grade; frequently these programs are at the
college campus and familiarize students with
what they mig&xt expect of a college environment
and program.

The largest cffort to reach disadvantaged students
with support for college aspirations has been
operating for a quarter century with federal funds.
Upward Bound is the Department of Education
program that provides information, counseling,
tutoring, and support to children in grades nine
through twelve who meet the general eligibility re-
quirements--family taxable income less than 150
percent of the poverty level, and neither parent a
college graduate. The population of Upward
Bound participants (and sister projects Talent
Search, Special Projects, and Educational Oppo-
tunity Centers) is 41 percent black, 17 percent
Hispanic, 4 percent American Indian, 3 percent
Asian American, and 35 percent white.?

Federal grants for Upward Bound programs go
to over four hundred operating organizations, at a
current annual cost of some seventy million dol-
lars, yielding over two thousand dollars for each
participant’s support. Usually operated by col-
leges on their campuses, Upward Bound prevides
special instruction in reading, writing, math, and
other necessary college subjects, academic and
financial counseling, tutorial services, information
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on postsecondary opportunities, as well as student
financial assistance, help in completing college ad-
mission tests and applications, and exposure to a
range of career options where disadvantaged per-
sons may currently be underrepresented.

The purpose of this federal program is well
served for the 30,000 students who can par-
ticipate under current federal funding, for it ap-
pears to overcome minority-group disadvautage in
college enrollment and graduation rates. Thus, a
study by the Research Triangle Institute found 91
percent of Upward Bound graduates entering in-
stitutions of higher education, and found them
twice as likely to enroll in four-year colleges as
students of similar backgrounds who have ot had
the benefit of the Upward Bound program. 0

Four years after high school graduation, Up-
ward Bound graduates were found to be four
times as likely to have earned a college degree as
students of similar background who had not had
Upward Bound help. 'Recently, a study at the
University of Maryland, of Upward Bound stu-
dents five years after their college entry, found
that 65 to 68 percent of them had received
degrees or were still in college, as compared to
only 40 to 44 percent of the general iacoming col-
lege population, and only 27 percent of a group
similar in socioccononaic background to the Up-
ward Bound students.** These remarkable statis-
tics are matched by a recent study of college
retention funded by the Department of Education
and conducted by the Systems Development Cor-
poration. It established that college freshman who
had received the counseling, tutoring, and basic
skills instructions associated with Upward Bound
and its sister programs, were 2.6 percent more
likely to complete their first year of college as
the other students enrolled in the same s~hools.*?

The Upward Bound program, now a quarter cen-
tury in operation, has been closely monitored for
cost and efficiency. Its remarkable success, under
the aegis of hundreds of participating colleges,
suggests that the time has come for a major expan-
sion of the program beyond the limited number of
disadvantaged students who now enjoy its
benefits. The population of needy young persons
who could qualify for Upward Bound support,
under the present eligibility standards, is at least
ten times as large as the 30,000 current par-
ticipants. Without suggesting that Upward Bound
be universalized, it nevertheless seems ap-
propriate to suggest a ten-fold increase in its
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federal funding. At a cost of $700 million a year,
some 300,000 young persons--many from
minority backgrounds--could have the benefits of
a program that kas proved educationally so effec-
tive in opening the college door for minorities.

B. Recruitment in Community Colleges

Throughout the nation, minority college stu-
dents are enrolled ie disproportionate numbers in
community colleges, few of whom go on to four-
year degree programs. Obstacles to transfer of
community college students to the baccalaureate
program are found in a variety of transfer limita-
tions, and curriculum mismatches between two-
and four-year public colleges. They largely reflect
elitism of the senior institutions, making them at
best indifferent, and at worst hostile to reforms
that would encourage minority students from com-
munity colleges to transfer up to the four-year in-
stitutions.

The elitist attitude at the degree-granting col-
leges reflects, in part, the reality that, as currently
constituted, they are superior in funding and in
the scope and quality of their offcring. One
measure of their quality is the fact that state
universities spend seme 60 percent more per stu-
dent than do two-year state colleges.” Similarly,
they spend 50 percent more per student on
libraries than do two-year colleges, and in funded
research they spend 150 times as much per stu-
dent.*® Taking salary as one measure of faculty
quality, average faculty pay at public universities
is 38 pereent higher than at community col-
leges.

A recent study concluded that "university ad-
ministrators and faculty saw community colleges
as overly protective” and "injurious to transfer stu-
dents who needed to be self-directed and self-dis-
ciplined in orderto succeed in the university
environment."*’ They saw community college
faculty as offering "watered-down courses” lack-
ing in scope and depth,48 voiced the feeling that
the quality of community college students is too
low, and challengged grading practices at com-
munity colleges.

Given these sentiments, it is not surprising that
student transfer rates from community colleges
remain so low. As one study commission recently
reported, transfer processes between institutions
remain erratic or nonexistent:
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Coordinated curricula and equivalent com-
petencies between college and university
courses remain exceptions, not the rule.
University course equivalencies, require-
ments, and support services remain arcane
mysteries to ‘junior level’ community col-
lege transfers because many baccalaureate
degree granting institutions focus orienta-
tion programs on their freshman students.?

The recommendation most often voiced for
reform, calls for improved interaction between
universities and community colleges. Suggested
measures include "clear-cut statements on transfer
policy, visits by program representatives to im-
prove advising for potential majors, closer work-
ing relationships between university counselors
and their community college counterparts, faculty
exchanges, and direct and continuing f?edback on
the performance of transfer students."” Faculty
exchanges have been widely identified as the
"most ﬁromising strategy for reducing transfer bar-
riers."”“ Reflecting the need to enhance
minority-student transfers it has been suggested
that two- and four-year schools should "work
closely together to provide opportunities for
trouble-free transfer. This objective can be
promoted through defining institntional mission in
ways that limit competition, and through estab-
lishing explicit responsibilities for cooperation”.5

Minority students at community colleges have
shown a desire for post-high school education,
but they are inhibited from upward mobility by
transfer barriers that result from ways that states
have defined and structured their two- and four-
year college programs. Enlargement of oppor-
tunity for minority students to transfer to schools
granting degrees, calls for reforms in state higher-
education systems. Lowering the barriers will re-
quire changes in school programs, course content,
admissions tests, and the like. Given the
demonstrated resistance of four-year institutions,
eased transfer will likely require intervention of
the state’s highest public offiers, and school offi-
cials, to assure improved interaction between
sister institutions.
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C. Improved Financial Assistance

An additional impediment to equal higher educa-
tion participation for minority groups arises from
the costs of college, particulariy burdeasome to
the low-income families among whom minority
groups are highly concentrated. Data from a Na-
tional Longtitudinal Study in the 1970s showed
that costs were the most significant reason black
students gave for foregoing c%llege entry or for
withdrawing after enrollment,>* Forty-five per-
cent of black students and 40 percent of low-
income students listed costs as the prohibitive fac-
tor in their decision not to apply to college--as
compared to 32 percent of whites and 30 percent
of high income students.>> And, 41.17 perceat of
the black students gave costs as their chief reason
for withdrawing from college.>®

Since these data were published there has been
no improvement, for college costs have increased.
In the 1980s college tuition has grown by 9.8 per-
cent a year, twice the inflation rate (4.9 percent),
and substantially faster than income growth (6.5
percent). At public colleges, where most students
are enrolled and where minorities are heavily con-
centrated, from 1980 to 1987 the four-year
schools’ tuition and fees increases have been at
an annual rate of 10 percent’ As a result, the
average annual cost to attend a public four-year
institution, (including tuition and fees, room and
board, trgnsportation, and expenses), is now
$5,789.5% An annual college expense of nearly six
thousand dollars is entirely beyond the reach of
minority-group families who depend for an entire
year on a $10,000 income, and it is also beyond
the reach of lower-income families generally.

That the poor might not be able to have the
benefit of higher education in the United States,
was the concern reflected in the federal adoption
in 1972 of the Pell Grants system of direct nced-
based financial aid for college students. College
students from poor families have been greatly de-
pendent on Pell awards. Thus at one group of col-
leges, statistics show that low-income students
depend fargely on Pell Grants, with 99 percent of
those from families earning annually less than
$10,000 recciving aid.>” The recipients use the
awardg to cover 50.7 percent of their total school
costs.®0

Pell Grant reductions have beea severe in the
Reagan era and have most affected the poor and
minorities. Thus, between 1975 and 1985, Pell
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Grang aid in constant dollars declined by 62 per-
cent.®! From the 1979 to the 1984 school years,
the purchasing power of Pell Graants received by
the students attending black colleges declined by
373 pcrccnt.62 While the maximum Pell amount
(reserved for poorest applicants) was increased
substantially between 1976 and 1986, in inflation
adjusted 9ollars it actually declined by almost 20
perccnt.6 Measured against the rising costs of
college, grant aid to students declined significant-
ly. By 1982-83 the dollar value of the Pell Grant
d=clined down to about 30 percent of student
costs at public universities--one-third less than
four years earlier.>* With Pell grants now provid-
ing less than half of college costs for needy stu-
dents, it is clear this federal program is not
opening wide the doors of college opportunity for
minorities and the poor, as it had once been
hoped it would. As two scholars have recently
concluded, the program has become "less effec-
tive over time as a means for providing access for
college, as increased funding for the program has
not resulted in larger awards in real terms ggr the
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lowest income students attending college”.

Nor has the federal college loan program cham-
pioned by the Reagan administration filled the
gap for the poor. On the contrary, it appears that
it is the college hopes of the poor that have been
most damaged by the shift over the past eight
years from a poverty-specific and need-based Pell
program to a middle-class oriented loar system.
A low-income applicant, who receives even a
maximum Pell Grant, now faces compelling need
for a loan program to cover his costs. With Pell
Grants only mecting between 30 percent and 50
percent of college costs, to yield a four-year col-
lege cost of some $24,000 a student at a public
college wili have to borrow thousands of dollars
to complete his schooling. A $9,500 projection
was recently made as the post- college debt bur-
den of a low-income student who has to meet
costs without the benefit of family resources.

It is hardly surprising that an 18-year-old black
high school graduate would be reluctant to bor-
row ten thousand dollars fer college when that is
the amount his family has in order to meet its ex-
penses for an entire year. Thus, the "increasing
emphasis on loans rather than grants" during the
past years has been seen as adversely affecting
"low-income students and thus many minorities in
higher education" 57 That is also the conclusion
of another observer who notes that, under the new
federal policy of shift from grants to loans,
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whereas in 1975-76 college grant aid was 80 per-
cent of total federal assigstance by 1984-85 it had
declined to 4o percent.5® Similarly, whereas at
black colleges federal school aid in 1979 had con-
stituted 53 percent of al! financial aid to studeats,
it had dropped to 37 percent L, 1984-85, while
federal student loans hac iacreased from gyper-
cent of financial assistance to 30 percent.

The shift from direct aid to high-cost college
loans has impacted most on minority and poverty
students. As may be expected, lower-income stu-
dents "are more influenced by trends in college
prices than students from higher income groups .
. . low-income students have to spend a higher
proportion of their income on subsistence pur-
chases and therefore have less available for educa-
tional expenses.’” The shift from aid to loans
may have affected the extent to which over_?]l aid
was a stimulus to low-income enrollment.” 1
With the proportion of student aid in the form of
grants now decreased from 77 to 50 percent of all
federal and state aid, there is reason to believe
that the relatively low participation rates of low-
income students reflect at least in part the money
barrier.

A 1986 survey of nearly 300,000 coliege fresh-
men bears out these conclusions. Commenting on
the survey results, study director Astin noted that
"changes in federal aid eligibility regulations
have contributed to a steady decline in the propor-
tion of freshmen participating in the Pell Grant
program and rapidly rising dependence on
loans".” Astin notes the affects of the federal
reductions "on the decisions of poor students to at-
tend college.” Associate Director Green similarly
commented that "recent changes in federal aid
eligibility seems to have affected the college-
going decisions of large numbers of students from
low- and middle-income families".

In sum, in the 1980s there has been a simul-
taneous reduction in the value of federal educa-
tion grants, rise of college tuition burdens,
turgeoning of the federal loan program--which
commits students to heavy debt after college, and
sharp declines in college entry and graduation by
minority and low-income students. Whatever are
the virtues of the federal loan program for the
middle class, for the poor it is by no means aa
adequate replacement for the grant concept 5o im-
portant to college participation for minority
groups. I urge, at the federal level, that the Pell
program be restored to its original force, and that
grant maximums for low-income students be ade-
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quate to permit them tv attend four-year colleges
without the need to borrow money. At the state
level, tuition fees are now becoming substantial
considerations for the poor who do not have the
funds to meet such costs. A sliding-scale tuition
plan should be initiated at state college, with low-
income students entitled to attend free of charge.
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CHAPTER X

THE REAGAN RECORD: SEX
DISCRIMINATION IN HIGHER
EDUCATION

by Ellen Vargyas

-

I. The Problem

While women make up slightly more than one-
half of all students enrolled in post-secondary
education,! this equality is, in many ways, orly
superficial. Higher education still prepares
women for very different futures than men, while
women--both as students and employees--all too
often face hostile and discriminatory treatment on
college and university campuses.

The following examples demonstrate the extent
of the problems still facing women in higher
education:

1. Community and Junior Colleges

The many vocational and technical education
programs, offered by junior and community col-
leges, and pursued by approximately two-thirds of
their students, are extremely sex-segregated.
Women are heavily concentzated in the traditional-
ly female and low-wage areas of health services,
nursing, and secretarial programs, while their
male peers, overwhelmingly, predominate in the
technical and mechanical programs which lead to
far higher-paying jobs. For example, in 1985-
1986, nearly one-quarter of all associate degrees
granted tc women were in health sciences and
nearly 10 percent were in secretarial programs. In
comparison, under 4 percent of degrees granted
males were in healt.i sciences, and less than 1 per-
cent were in secretarial programs. At the same
time, over 25 percent of associate degrees granted
to men were in engineering technologies
(mechanics, construction trades, ctc.), while only
2 percent of women pursued such courses of
smdy.2

2. Sexual Harassment

Sexual harassment is a serious problem on col-
lege and university campuses. Studies show that
up to a quarter of female students and faculty
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have experienced some form of sexual harassment
by someone in a position of power over them;
‘hat is, a supervisor, professor, or advisor, while
about 10 percent have actually been physically
harassed.” While not quantified, anecdotal
evidence demonstrates significant problems with
sexual harassment of colleagues by colleagues,
stude%ts by other students, and teachers by stu-
dents.

3. Date Rape

At least as appalling is the phenomenon of
"date rape” which is also very much a fact of cam-
pus life. Surveys have found that well over 10 per-
cent of female students can expect to be raped by
anotl;er student, or students, while they are in col-
lege.

4. Undergraduate and Graduate Education

Women remain significantly underrepresented in
scientific and technical programs, In 1985-1986,
women constituted oniy one-third of the studente
in physical sciences and computer science
programs, and less than one-sixth of engineering
students.

3. Professional Education

Nursing and education programs remain over-
whelmingly female enclaves. At the same time, in
1986, women made up less than one-third of all
students studying to be doctors and dentists, and
less than two-fifths of all law students.

0. Employment

Gender-discrimination in employment in higher
education remains a serious problem. Male profes-
sors earn substantially more than female profes-
sors: 1987-1988 academic year average salaries
fo- full professors were $48,060 for men, and

$42,380 for womnen; for associate professors,
$35,960 for men, and $33,300 for women; for as-
sistant professors $30,280 for men, and $27,410
for women; for lecturers, $27,240 for men, and
$23,730 for women; and for instructors $23,030
for men, and $21,320 for women.® Further,
women grow notably scarcer as one escalates the
tenure rzoks. In 1985-1986, only 12 percent of
full professors, 25 percent of associate profissors,
and 38 percent of assistant professors were
women. However, 53 percent of instructors and
50 percent of lecturers were female.”

Female college and university administrators
face similar problems. Only 10 percent of college
and university presidents are women, and those
few women presidents are paid sig ficantly less
then their male counterparts. Further, the median
salaries of females occupying the four chief ad-
ministrative positions (chief academic officer,
business officer, development officer and student
affairs officer) are between 15.2 percent and 27.9
percent less than their male counterparts. These
salary differentials persist even when the study
controls for years of service.!?

7. Financial Aid

Women, on average, receive Iess financial aid
from both federal and nonfederal grant, loan, and
work-study programs.!? In the 1986-1987
academic year, full-time undergraduate women
received $274 less in total financial aid than
similarly situated men. Also in 1986-1987, part-
time male undergraduates received higher average
grants and work-study awards although, ironical-
ly, female uxidergraduates took out higher loans
on average.1 Given the geader-gap in earnings,
the enhanced burden on the women repaying
these loans will be even greater.

Women also suffer in the award of more special-
ized scholarships. As discussed below, they
receive less than one-third of the many millions
of athletic scholarship dollars distributed annually
by colleges and universities nationwide. In addi-
tion, because of the gender ¢ ap in SAT sgores--a
consistent sixty points in favor of males!>--
women lose out in the award of prestigious
scholarships based on scores on that test. For ex-
ample, for many years women have received only
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one-third of National Merit Scholarships, and
they have received as little as one-quarter of New
York State’s elite Empire State Scholarships
which make available $40 million annually to top
New York State students.

8. Sports

Discrimination against women in college
athletics is endemic. Although women are a
majority of the college population nationwide,
they have only 30 percent of athletic participation
opportunities, a smaller share of the extremely
valuable athletic scholarship funds and only a 15
to 20 percent share of resources.’* Women also
suffer discriminatioa on the employment side of
college athletics. Nationwide, barely a handful of
women run athletic programs, while less than half
of women’s teams and less than 1 percent of
men’s teams are coached by women.'> For
women who are working in the area, pay dis-
crimination is a serious problem.

9. Health Care

Despite regulations to the contrary, many post-
secondary institutions fail to provide health
coverage for pregnancy and gynecological ser-
vices although they g)rovide full coverage for
other health needs.'® Further, under Title IX,
women have no right to health coverage for abor-
tions.

10. Child Care

It is self-evident that mothers of young children

cannot pursue higher education without adequate
and affordable c2re for their children. While there
are no figures available regarding the specific
child-care problems faced by mothers who either
attend or would like to attend institutions of
higher education, the lack of availability of child
care generally is well-documented. The problems
facing low-income families are particularly acute.
For *xample, according to the U.S. General Ac-
sounting Office, about 60 percent of AFDC wor!
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program respondents were prevented from par-
ticipating in work programs because of the lack
of child care. And almost 35 percent of women
working, or looking for part-time positio” 3, said
they would prefer longer hours if child care were
available, according o the National Association
of Working Women.!

11, Status

Wcemen are more likely than men to be part-time
students; they are also likely to be older than
their male counterparts.
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il. The Governing Law

Title IX of the Education Amendments of 1972,
20 U.S.C. §§ 1681 et seq. is the principal federal
statute prohibiting sex discrimination in educa-
tion. Also providing important rights to women in
academia are Title VII, 42 US.C. 3 2000e, the
Equal Pay Act, 29 U.S.C. § 206(d), and Executive
Order 11246, 42 US.C. § 2000e, note, while the
Women’s Education Equity Act, 20 US.C. §§
3341 et seq., provides funds and support for the
promotion of sex equity in education.

A. Title IX

Modeled on the race and national origin dis-
crimination provisions of Title VI of the Civil
Rights Act of 1964, 42 U.S.C. § 20004, Title IX
forbids sex-based discrimination "under any
education program or gctivity receiving federal
financial assistance."!” The question of the scope
of this r ovision, which governs Title IX’s juris-
diction, has been exceedingly coniroversial over
the past ten years. In Grove City College v. Bell,
465 U.S. 555 (1984), the Supreme Court gave a
very narrow reading, limiting Title IX’s coverage
to those specific programs or activities within
broader institutions which actually received
federal dollars. With the Civil Rights Restoration
Act, passed over President Reagan’s veto on
April 22, 1988, Congress reversed the decision in
Grove City. Title IX now applies institutionwide
to all educational institutions and systems of
education which receive any federal financial as-
sistance--the vast majority of primary and secon-
dary schools, colleges and universities, and
programs for vocational and professional educa-
tion in the country. Title IX also applies to educa-
tion programs run by noneducational institutions
which receive any federal funds. Examples of this
coverage include education programs in correc-
tional institutions, health care institutions, unions,
or businesses of any type which receive federal
financial assistance. The Reagan administration’s
support of the Grove City decision and its opposi-
tion to the Civil Rights Restoration Act are dis
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cussed below under the section, "Reagan Ad-
ministration Attempts to Change the Law."

Without regard to the jurisdictional questions,
Title IX protects students, faculty, and staff from
sex discrimin%téon and extends to most areas of
academic life.”” More specifically, Title IX, inter
alia: prohi‘Pits employment discrimination in
education;?? prohibits discrimination on the basis
of pregnancy or marital status both in educationg.&
programs and in benefits including health plans;
requires gender equity in physical education and
competitive athletics programs;23 prohibits dis-
crimination in the provision of student servic:,s;24
and explicitly authorizes the use of affirmative ac-
tion and other remedial remedies.

Victims of sex discrimination in higher educa-
tion may enforce their Title IX rights by bringing
a priva&c:.S cause of action directly under the
statute,“® or, they may file an administrative com-
plaint with any federal agency which has
provided federal financial assistance to the dis-
crimination entity. Each such agency is obligated
to enforce Title IX, although the Department of
Education, through its Office for Civil Rights
(OCR) has, in practice, been the lead agency in
Title IX enforcement. Indeed, a problem, as
discussed below, has been the failure of many
agencies to undertake their Title IX enforcement
obligations in any meaningful fashion. Under the
statute, the ultimate enforcement sanction is to
cut off federal funds to institutions which violate
its prohibitions, but in practi- this penalty has
never been imposed.

B. Title VI

Title VII, which prohibits discrimisation in
employment on the basis of, inter alia, sex, ap-
plies to public and private institutions of higher
education on the same terms as it does to all
other employers. Emplovees of higher education
institutions may vindicate their Title VII rights
through the same enforcement apparatus available
to other employees: a complaint filed with the
Equal Employment Opportunity Commission
(EEOC), and a private right of action upon the ex-
haustion of their administrative remedies. Further,
as the result of agreements with OCR and the
Department of Labor’s Office of Federal Contract
Compliance Programs (OFCCP), individual
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claims of employment discrimination under Title
IX and Executive Order 11246 are referred to the
EEOC for acministrative review. "Pattern and
Practice” or "class" complaints of discrimination,
however, are retained by the respective agencies
with which they are filed.

C. Executive Order 11246

Executive Order 11246, promulgated by President
Johnson in 1965, is the most recent--and broadest-
-of a series of Executive Orders banning employ-
ment discrimination by federal contractors. In
1967, sex was added to race and national origin
as an impermissible ground for discrimination by
such contractors. The expansion of the Executive
Order to include sex discrimination is of par-
ticular importance to women in higher education
because of the extensive number of federal con-
tracts entered into by these institutions. Enforce-
ment of the Execative Order is in the hands of the
Department of Labor’s OFCCP. Unlike Title VII
and Title IX where private causes of action have
been clearly established, under the Executive
Order administrative enforcement has been virtual-
ly the sole means of enforcement available.

D. Women’s Educational Equity Act

Enccted in 1974, the Women’s Educational Equi-
ty Act (WEEA) set up a grant program to provide
funds to promote educational equity for women
and girls, particularly those who suffer from mul-
tiple discrimination, bias or stereotyping, and to
provide assistance to enable educational agencies
and institutions to meet the requirements of Title
IX. WEEA was funded to a level as high as $10
million in 1980; it has been reduced to a $2.95
mill'0 appropriation in fiscal year 1989. When
originally enacted, WEEA established an advisory
board on womer’s educational programs. Citing
excessive politicization, of this and other advisory
boards, by the Reagan administration through the
appointment of idealogues with no substantive
knowledge of the programs they were charged
with "advising," Congress eliminated it in April
of 1988, along with certain other such boards, as
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part of the Elementary and Secondary School Im-
provement Amendments,

Ill. Reagan Administration
Attempts to Change the Law

The Reagan administration’s broad assault on
civil rights has included a concerted effort to
remove or drastically limit federal protections for
victims of sex discrimination in higher education.
The administraticn repeacedly zeroed out WEEA
in budget proposals;®” undertook a concerted ef-
fort, championed at the highest political levels, to
eliminate affirmative action requirements under
Executive Order 11246, and curtailed EEOC en-
forcement of Title VIL®® But perhaps most devas-
tating to women in higher education was the
Reagan administration’s multipronged assault on
Title IX, the centerpiece of the federal guarantee
of sex-equity in education. The administration
waged a campaign of litigation to limit Title IX’s
jurisdiction, succeeding--for a time--in drastically
limiting federal authority to remedy sex dis-
crimination in education. Through its administra-
tive policy-making apparatus, the aduunistration
improperly restricted the Title IX enforcement
authority it clearly possessed, even under the
Supreme Court’s restricted reading of the statute.
And predictably, the administration opposed legis-
lative efforts to restore comprehensive Title IX
coverage.

A. The Grove City Decision

The Reagan administration scored its major vic-
tory in its effort to curtail the reach of Title IX
with the Supreme Court’s decision in Grove City
College v. Bell,. As discussed above, Grove City
presented the key jurisdictional question of
whe'her Title IX’s prohibition against discrimina-
tion Lv "programs or activities" receiving federal
financ.al assistance extends institutionwide
througl.out the entity receiving the assistance, or
is limited to the narrowly drawn pragram or ac-
tivity which receives the funds directly.
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When President Reagan took office, the
predominant view favored institutionwide
coverage. Most lower courts had taken this posi-
tion,”" and civil rights enforcement agencies in
previous administrations had treated their
authority as institutionwide. Indeed, under Presi-
dent Carter, the Department of Education charged
Grove City College with a Title IX violation for
its refusal to sign assurances that it would not dis-
criminate, basing its jurisdiction over the entire
college on Grove City’s receipt of federal student
financial aid.

But, by the time the case reached the Supreme
Court, the Reagan administration had reversed the
government’s position. It argued before the
Supreme Court that the Department of
Education’s jurisdiction was limited to discrimina-
tion in the college’s student aid program because
that was the only "program or activity” which
received federal fund The otner party to the
case, Grove City Col.cge, argued that no part of
the school whatsoever was covered by Title IX.
Amici curiae were forced to present the case for
institutionwide coverage, the position which had
initially been advocated by the government. On
February 28, 1984, the Supreme Court adopted
the Reagan position as it held that Title IX’s
prohibitions against sex discrimination were
limited to the particular program or activity
which actually received federal funds. In the case
of Grove City, this included only the financial aid

program.

B. The Impact of Grove City

The fallout of Grove City v;as immediate in both
the judicial and administrative forums. In the
courts, cases involving sex discrimination in col-
lege sports, sexual harassment of students, and
employment discrimination against faculty and
staff were dismissed because although the institu-
tions at issue received federal funds--often in the
many millions of dollars--the discrimination did
not occur in a particular program which directiy
received the federal dollars.

But the damage went far beyond the courts. The
administration promptly used Grove City (o
decimate the already limited efforts of federal
agencies to enforce Title IX. Without articulating
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a coherent policy construing Grove City, OCR im-
mediately began narrowing and dismissing Title
IX complaints. In many instances, OCR staff
simply dismissed the complaint at issue without
even looking for the federal funding which would
give rise to jurisdiction. Within eight months of
the Grove City decision, citing its newly cir-
cumscribed, program-specific jurisdiction, OCR
had closed, suspended, or narrowed over sixty
cases brought under the four civil rights statutes
affected. Two-thirds of these complaints involved
Title IX sex discrimination claims. They included
charges of discrimination in physical education
and intercoilegiate athletics programs, sexual
harassment, employment discrinination, and dis-
criminatory health plans. In a number of these
cases, OCR bad previously found the exisience of
discriminaticn, only to decide post-Grove City
that the discrimination did not violate the law.

To halt erroneous OCR dismissals, a number of
organizations and individuals joined to file As-
sociation of University Women v. Depurtment of
Education, C.A. No. 84-1881 (D.C. D.C.), in June
of 1984. Plaintiffs charged that OCR’s failure to
issue policies addressing post-Grove City jurisdic-
tional questions led to arbitrary and capricious
handling of Tiule IX complaints in violation of
the Administrative Procedure Act. OCR had not
even been keeping track of complaints closed on
Grove City grounds; in order to respond to
plaintiffs’ discovery requests it had to do so.
While the litigation was pending, plaintiffs and
defendants entered into an agreement whereby
OCR would not dismiss complaints on jurisdic-
tional grounds until it issued policies defining the
jurisdiction conferred by different types of federal
funding. OCR alsc agreed to review complaints
which had previously been closed tg,see that they
were consistent with these policies.

Even though some of the dismissed complaints
were reinstated as a result of the litigation, the ad-
ministration continued its effort to construe Grove
City and its enforcement authority as narrowly as |
possible. OCR’s policy memoranda interpreting
Grove City laid out a consistently narrow con-
struction of program specificity for higher educa-
tion, an interpretation from which it never
strayed.35 For example, OCR took the vicw that
the receipt of work-study funds conferred jurisdic-
tion only over the student financial aid office and
not over the programs or activities which
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employed the students and directly benefited from
their work.™ Through a series of memoranda,
OCR also gave an exceedingly restrictive reading
of its jurisdiction over 5§ discrimination in
health insurance plans.

In addition, OCR used Grove City to circum-
scribe its compliance reviews. Prior to Grove
City, OCR reviewed entire education institutions
receiving federal funds for compliance with Title
IX. After Grove City, compliance reviews, like
the adjudication of complaints, conformed to
program-specific constraints.

The result was a Swiss-cheese Title IX higher
education enforcement program which had more
holes than coverage.3® A first-year medical
student’s complaint of sexual harassment went un-
addressed because, while the medical school
received federal funds, none were earmarked for
education of first-year students or the partjcular
department in which her harasser taught.39 OCR
dismissed another complaint involving sexual
harassment for lack of jurisdiction, stating it
would have proceeded with the investigation had
the harassment occurred in a lzgilding built, or
renovated, with federal funds.* Consistent with
the policy memorandum discussed above, blatant
discrimination in health plans on the basis of preg-
nancy became unreachabie because college and
university offices administering the plans did not
directly receive federal funds.*” Ard sports
programs, with the possible exception of athletic
scholarships, became completely immune from
Title IX scrutiny, despite blatant and pervasive
sex discrimination, because they dig not receive
direct federal financial assistance.?

Grove City and the administration’s interpreta-
tion of it did more than just limit Title IX
coverage. Tracing federai funds and connecting
their use specifically to the alleged discrimination
consumed valuable agency and complainant time,
diverting scarce resources from the task of fight-
ing discrimination. Further, an extremely damag-
ing environment was created whereby educational
institudons, through choices as to allocations of
federal funds, could choose where they could dis-
criminate without fear ot sanction. If an institu-
tion knew it was vulnerable to a sex-
discrimination claim in a particular department or
program, it could protect itself by the simple ex-
pedient of diverting federal funds from that
department or program.
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C. Civil Rights Restoration Act

The administration’s attack on Title IX did not
end with the Grove City decision and its ad-
ministrative interpretations of that decision. The
administration actively fought Congressional of-
forts to reverse the full effects of Grove City
through the passage of the Civil Rights Restora-
tion Act. That Act makes explicit Congress’s in-
tent that the jurisdiction afforded by Title IX,
Title VI, Section 504, and the Age Discrimination
Act is institutionwide. The Civil Rights Restora-
tion Act was supported by a broad civil rights
coalition and initially sponsored by fifty-nine
senators and seventy-one representatives. Nonethe-
less, attempts to defeat it, first, through limiting
coverage and later through controversial amend-
ments bearing no relation to the purpose of the
legislation--a strategy which the administration ac-
tively supported--delayed its enactment for four
long years. A most damaging amendment, which
ultimately was adopted, removed the obligation of
covered institutions to provide coverage for abor-
tions in their health plans or health insurance
programs. It was, however, softened considerably
from an esrlier version which would have
removed Title IX’s protections against discrimina-
tion from women who have had or seek abortions,
or for complications of abortion.

Congress finally passed the Civil Rights Restora-
tion Act early in 1988--with the abortion amend-
ment--only to see it vetoed by President Reagan.

On March 22, 1988, in one of the most important
civil rights victories in recent years, Congress ral-
lied to override President Reagan’s veto. Title IX
once again prohibits sex discrimination institution-
wide in entities which receive federal funds.
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V. Failures of Enforcement

Quite apart from its concerted effort to dramati-
cally curtail civil rights enforcement by changing
the laws to limit its very authority to enforce, the
Reagan administration also failed to process civil
rights complaints in a timely fashion, to properly
investigate them, and to appropriately refer them
for enforcement when the administrative process
failed to remedy the problem. The strategy was
simple but effective: if compiaints were lost in
the bureaucracy, or simply pushed through
without proper investigations arid/or resolutions, a
lack of meaningful enforcement would be as-
sured. The Reagan administration employed this
tactic in a variety of areas of civil rights enforce-
ment, including sex discrimination in higher
education.

One of the administration’s first targets in this
regard was the consent order which the Carter ad-
ministration had entered into the landrark Adams
and WEAL cases, Adams v. Bell, C.A. No. 3095-
70 (D.C. D.C.), and WEAL v. Bell, C.A. No. 74-
1720 [hereinafter Adams and WEAL]. These
cases, initially filed during the Nixon years, chal-
lenged improper enforcement by OCR of Title IX,
Title VI, and Scction 504 of the Rehabilitation
Act, and by OFCCP of Executive Order 11246. In
1977, the government agreed to a consent order
requiring the prompt and effective investigation
and disosition of administrative civil rights com-
plaints and compliance reviews by these agencies
through a series of mandated procedures common-
ly referred to as "time frames."

While the Carter administration accepted the
order, serious compliance probiems mushroomed
almost immediately after the Reagan administra-
tion took office. Indeed, the noncompliance was
so immediate, serious, and widespread, the plain-
tiffs moved--in April of 1981--to have the govemn-
men: keld in contempt for its violations. While
the Court did not grant this motion, it confirmed
the existence of serious problems of noncom-
pliance with unusually straightforward language:
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We do find . . . that the order has been
violated in many important respects and
we are not at all convinced that these
violations will be taken care of and even-
tually eliminated without the coercive
power of the court.*

The government, evidently having no interest
in complying with the order and se-iously enforc-
ing the civil rights laws at issue, thereupon
moved to vacate the order. The Court denied that
motion, clearly recognizing that in the absence of
the order, civil rights enforcement would be
severely jeopardized:

[T)f the government is left to its own
devices, the manpower that wonld normal-
ly be devoted to this type of thing,. . .
might be shunted off into other directions,
will fade away and the substances of com-
plian4c§ will eventually go out the win-
dow.

Nonetheless, the adminisiration kept fighting its
enforcement obligations. It took the case up to the
D.C. Circuit Court of Appeals which remanded it
for a coasideration of a variety of technical juris-
dictional questions, Adams v. Bell and WEAL v.
Bell, 743 F.2d 42 (D.C. Cir. 1984), and then
moved to dismiss the case on those grounds. The
district court finally granted the government’s mo-
tion, Adams and WEAL 675 F.Supp. 668 \ Decem-
ber 11, 1987). The case is now back in the Court
of Appeals on plaintiffs’ appeal.

The Reagan administration’s extensive efforts to
get out from under the Adams and WEAL require-
ments become entirely understandable upon a
review of the sorry enforcement record it was
building from virtually the moment it took office.
Throughout the protracted legal battle, the agen-
cies had, to a substantial degrec, ceased effective
enforcement of the laws they were charged with
overseeing.

Many of the problems surfaced first in OCR
which, early on, instituted practices which serious-
ly undermined Tit{e IX enforccment. Com-
plainants reported pressure from OCR to drop
complaints, even before OCR had conducted an in-
vestigation. OCR investigations of institutions,
triggered both by complaints and compliance
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reviews, became spotty, with investigators failing
to conduct thorough reviews of the evidence.
Delays in handling complaints were endemic, and
in a number of regions staff were directed to back-
date documents so they would appear to meet the
Adams and WEAL time frames.*

In 1985, the House Committee on Government
Operations released a report documenting thesg
and other extremely troubling OCR practices.”
The Committee established that before even inves-
tigating a complainant’s charges, OCR routinely
used its "Early Complaint Resolation” (ECR) pro-
cedure to secure a settlement between the com-
plainant and the school.”® When such an
agreement was reached, OCR issued a letter stat-
ing that the institution was in compliance with the
law so lon% as it complied with the terms of the
agreement.? Since OCR had doae no investiga-
tion, it had no way of knowing if the negotiated
agreement was adequate to remedy the com-
plained of, unlawful discrimination. Further, OCR
failed to monitor systematically these agreements
for compliance, severely compounding the
problem.

As early as 1981, the Department of Justice ex-
pressed concerns about these ECR settlements on
the grounds that OCR did not scrutinize the sub-
stance of ECR settlements to insure that they
secured for victims of discrimination the protec-
tions and remedies afforded by the applicable
statutes and regulations. Furthermore, the Justice
Department pointed out that failure to scrutinize
ECR agreements could compromise OCR’s enfor-
cement position and its litigation posture in future
cases against other discriminating institutions.
Justice’s suggestion that OCR monitor ECR agree-
ments was never put into practice. In 1983,

OCR’s own Quality Assurance Staff (QAS) again
criticized the agency’s failure to monitor these
agreemcnts. That QAS limited its criticism to
ECR agreements where an inconsistency with the
law was apparent, even without any OCR factual
investigation, is a measure of the extent to which
the ECR progess grossly undermined Title IX’s ef-
fectiveness.

Even where OCR investigated complaints, it was
extremely reluctant to pursue appropriate
remedies. The House Committee criticized OCR
for accepting settlement agreements which did not
fully agidrcss the discrimination that the staff
found.>® Indeed, the Committee found some in-
stances where OCR officials had intervened to
weaken settlements to which the discriminating
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schools had already agreecis4 Further, OCR
avoided important enforcement mechanisms avail-
able to it. OCR rarely referred cases to the Depart-
meat of Justice for enforcement, or instituted
proceedings to terminate a discriminating
institution’s funds, even after settlement negotia-
tions had long broken down.>® OCR did not even
develop gui;l‘selines governing such enforcement
procedures.

The Reagan appointees running OCR similarly
used other management decisions to limit substan-
tially the agency’s cffectiveness. For example, the
House Committee found that despite resource
shortages--including insufficient staffing levels
which contributec to the delays in processing com-
plaints--OCR faiied to spg;nd about seven percent
of its appropriated funds.”’ Further, QAS recom-
mendations were repeatedly ignored; Assistant
Secretary Singleton finally disbanded the quality
control unit altogetier in 1985, without replacing
it Wi}%‘ any other coherent internal monitoring sys-
tem.”> OCR officials in Washington also failed to
monitor the efforts of regional offices. They
stopped collecting information from the regional
offices which would have enabled ihem to assess
the effectiveness of regional activitics, and
avoided issuing written policies to guide regional
staff.>”

The Department of Education’s Office for Civil
Rights was not the only agency with respon-
sibility for Title IX whose enforcement program
the House Committee on Government Operations
found wanting. In 1987, it issued a report criticiz-
ing the Office for Civil Rights of the Department
of Health and Human Services (HHS); many of
the problems found at HHS were identical to
those at the Department of Education.®’ The Com-
mittee characterized HHS’s civil rights investiga-
tions as "rouéinely. . . superficial and
inadequate.”"”" Complaints referred to the
Washington office for resolution of legal or
policy issues languished there for months and
even years.5% The Washington office refused to
issue policies guiding regional staff.%> And just as
OCR at the Department of Education had done,
OCR at HHS misused the settlement process to
thwart enforcement of antidiscrimination laws by,
inter alia, avoiding issuing formal findings of
violations; neglecting to scrutinize the substance
of agreements and monitor their implementation;
approving settlements which did not remedy docu-
mented discrimination; and failing to iniiiate judi
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cial or administrative enforcement proceedings
when negotiations had failed.

While the Departments of Education and Health
and Human Services conducted seriously flawed
enforcement efforts, they at least maintained
some enforcement presence. To this date, of the
many agencies which disburse federal funds, only
these two departments, and the Departments of
Energy and Agriculture, have issued final Title
IX regulations.‘s5

Finally, the Department of Justice’s failure to ful-
fill its role in the Title IX enforcement scheme
compounded the already documented failures of
enforcement. Between 1981 and July of 1985, the
Department of Education’s OCR referred only
twenty-four cases for enforcement to Justice, a
significant problem in and of itself. However, by
August of 1985, Justice had done nothing at all
with regard to sixteen of these cases, and had
returned five to OCR. Of the remaining three, two
were settled by consent decree, and the other was
the subject of a pending lawsuit at the time of the
Committee Report.

There were similar patterns of failures of enforce-
ment at the agencies charged with administering
Title VII and Executive Order 11246, both of
which are also important to women in higher
education. Two reports issued in the fall of 1988
compellingly detail the failures of the Reagan ad-
ministration EEOC and OFCCP. In a report dated
October 11, 1988, the General Accounting Office
found serious lapses in the ’s treatment of
discrimination complaints.6 The GAO’s exten-
sive investigation revealed widespread closing of
complaints with findings of no evidence of dis-
crimination despite the lack of a full investiga
tion. The GAO found that EEOC investigators
often neglected to contact relevant witnesses, or
verify the com~leteness and accuracy of evidence,
particularly evidence supplied by employers. Staff
also frequently failed to compare charging pa.:ies
with similarly situated employees, even though
such a comparison is necessary to determine the
merits of the charge. The GAO attributed these
problems--in large part--to administrative pres-
sure on investigators to comply with numerical
goals for processing complaints in conjunciion
with the lack of sufficient staff to properly
process the complaints.

OFCCP has also come under fire. On September
28, 1988, the Department of Labor’s Office =f the
Inspector General issued a report tellingly entitled
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"OFCCP Needs to More Vigorously And Consis-
tently Enforce Federal EEQ Regulations." %8 The
Inspector General found, by way of example, that
OFCCP only rarely evaluates contractors for com-
pliance with equal employment opportunity re-
quirements who do not comply with reporting
requirements. Compliance reviews have been
limited in number and have not been targeted at
contractors with the greatest potential for noncom-
pliance. OFCCP reviews have neither identified
nor remedied underutilization of protected group
members. Lnforcement has been inconsistent, and
so untimely, that many cases have been closed
without any action taken to remedy major viola-
tions.

The bottom line for Title IX, Title VII and
Executive Order 11246 is clear. The Reagan ad-
ministration "enforcement programs” are notable
primarily for their faiiure to enforce. And the mes-
sage to victims of discrimination is equally clear.
The federal government is not there to help.

V. Emerging Issues and
Challenges

As we look ahead to the post-Reagan years, there
is clearly much to be done in the effort to eradi-
cate sex discrimination from higher education.
While the task is substantial, the structure is large-
ly in place to enable the federal government to
play a major role. The critical question which will
confront the next administration is not whether it
has the authority and means to fight for sex equi-
ty in academia, Rather, it is whether it will find
the will to do so.

There are, of course, more specific issues and
challenges which the next administration will
face. These can be grouped into several clusters
of issues.

First, and most basically, there must be adequate
resources devoted to the task. At a minimum, this
means adequate staff to meaningfully investigate,
negotiate and conciliate complaints. It means
legal resources to mount enforcement actions
where the administrative process fails. It means
resources for sophisticated data collection and
analysis and for disseminating ¢ . information to
the public. And it means that all agencies which
disburse federal funds must carry out their Title
IX enforcement obligations.

Second, there is a pressing challenge to address--
and then enforce--the meaning of the broadly-
drawn prohibitions in Title IX, Title VII, and
Exccutive Order 11246, as they apply to many of
the specific problems facing women. The law
governing sex discrimination is still relatively
new and the government has a key role to play to
assure that it will be used to achieve equity for
all, without regard to gender, in many areas to
which little attention has been paid to date.

In many respects, the law has been fully
devcloped and needs only to be applied broadly.
For example, theie is no excuse for tolerating the
widespread--and well-documented--employment
discrimination in higher education, for permitting
colleges and universities to offer health plans
which exclude pregnancy and gynecological ser-
vices, for accepting the demonstrated sex-based
differences in financial aid awards, or for failing
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to eradicate the cruel practice of sexual harass-
ment. All of these forms of discrimination have
been the subject of complaints and violate plainly-
drawn statutory and/or regulatory prohibitions.
Yet, all too few actual com? cases have been
brought, or enforcement aciions mounted, to trans-
late these legal principles into changed policies
and practices on the part of colleges and univer-
sities.

Moreover, other forms of sex discrimination,
also damaging to women in higher education,
have not received any attention, to date, in the
form of investigated complaints or compliance
reviews. Examples include:

® The extreme and rigid sex segregation in techni-
cal and vocational programs in junior and com-
munity colleges;

® The persistent sex-based differentials in SAT
scores as well as the scores of other standardized
tests used in undergraduate, graduate, and profes-
sional schools for purposes of admissions, scholar-
ships, and placement;

® The bottom-line need of low-income mothers
of young children tc have affordable and adequate
child care in order to pursue their schooling; and

® The particular needs of the many older women
returning to institutions of higher education.

Title IX, Title VII, and Executive Order 11246
provide an appropriate legal framework to eradi-
cate these and other manifestations of sex dis-
crimination. Existing administrative options and
enforcement techniques, including regulations,
policy directives and the adjudication of com-
plaints and compliance reviews, provide the neces-
sary tools to accomplish the task. The straight-
forward challenge is to use these laws and
enforcement mechanisms to achieve sex equity in
higher education.

Third, and finally, there i5 a challenge before
both the new administration and the 101st Con-
gress to make certain legislative changes which
are necessary ¢o fully protect women’s rights in
higher education. To begin with, the abortion
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amendment to the Civil Rights Restoration Act
must be repealed. There can be no sex equity if
women are not able to realize the full exteut of
their rights of reproductive freedom as guaranteed
by the Constitation.

Additionally, certain of the exemptiors from
coverage which were built into Title IX, when it
was enacted over fifteen years ago, are no longer
acceptable in the principal federal statute prohibit-
ing sex discrimination in education. For example,
the broad admissions exemption currently in Title
IX is unwarranted, as is the total exemption for
military schools.

Finaily, there is a need to strengthen Executive
Order 11246, particularly in its enforcement
mechanisms. By way of example, the clear estab-
lishment of a private right of action is important
to protect individual rights.
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IV. Recomiinendations

1. There must be public and vocal support for
civil rights enforcement on the part of top ad-
ministration officials.

2. Adequate resources must be devoted to assure
aggressive enforcement of the civil rights laws.
More ¢ ‘fically, the new administration must
assure © quate staff and resources to: iny es-
tigate, nugotiate, and conciliate complaints; bring
enforcement actions; and gather, analyze, and dis-
seminate data.

3.  The new administration must assure that all
agencies and departments within the government
fully carry out their civil rights enforcement
obligations. For example, all agencies and depart-
ments must promulgate Title IX regulations, and
put into place an enforcement program, while the
Department of Justice must coordinate agency
activities and mount an aggressive enforcement
effort.

4,  The new administration must effectively
target compliance reviews, policy directives, and
rulem1king activities to address not only viola-
tions uf the law where enforcement activities
have been undertaken in the past, and where en-
hanced efforts are needed, but also to include
such major problem areas as: sex segregation in
technical and vocational programs in junior and
community colleges; sex-based differentials in
scores in the SATs ana other standardizc 1 tests
used in higher education admissions; the
availability of child care for students and poten-
tial students who are low-income mothers; and
the particular needs of older women returning to
higher education.

5. Working with the Congress, the new
administration should act to amend the civil rights
laws to: repeal the abortion amendment to the
Civil Rights Restoration Act; saiiow other exemp-
tions from Title IX coverage; and, strengthen the
Executive Order 11246, particularly in its enforce-
ment mechanisms.
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CHAPTER Xi ! The Problem.

A. One cf the most pervasive but least understood

Tests and Discrimination facts in the field of equal opportunity law is the
enormous disparity between the scores on stand-
by David L. Rose ardized "ability" tests between whites, on the one

|
|
f
hand, and blacks and hisparics on the other. For i
most standardized tcsts of "aptitude," "intel-

Yigence," or "cognitive ability,” the mean score

for blacks is approximately one standard dev%a-

tion below that of the mean sco-e for whites.

With this dispority. the average black score is in

the bottom one-thizd of the white scores, and only

16 percent of the black scores are in the top one-

half (50 percent) of the white scores, only 6 per-

cen’ of the black scores are in the top 30 percent

of the wkite scorcs, and only 1 percent of the

black scores are ig the top tcuth (10 percent) of

the white scoves.

Perhaps the gap between test scores on sach
tests for blacks aad whites 1s best illustrated by
refzrence to a recent article by an industrial
psychologist wl:o argues that ability (intelligence
quotient or IQ) tests are the best predicters for
job success.” Based upon the results of a test ad-
ministered to a nationally representative sample,
the author assumes that the median IQ scose for
blacks is 83.4, while for whites it is 101.8, reflect-
ing a difference in performance of approximately
one standard deviation. Based upon such results
only 1.1 percent of the black popu:ation, but 23.0
percent of the white popula: 3n, are 1:*elligent
enough to be selected as physicians or engineers;
only 3.3 percent of the blacks, but 35.2 percent of
the whites, are intellig.nt enough to be selected
as secondary school “cachers or real estat  \es
agents; and only 28.4 percei. of thebla ' u:
74.5 percent of the whites are inteliigent exough
to be firefighters, police officers or electricians.
Thus, if IQ tests were the factor used in selection
of applicants, a black applicant would have raly
1/23d the chance of being selected for medica!
and engineering school, less than 1/10th the
chance for being selected as a teacher or real es-
tate agent, and less than 2/Sths the chance of
being seiected as a police officer, firefighter, or
electrician as a white applicant.
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The disparity between white, Higpanic, and
American Indian scores is also large’; on most of
the standardized tests, the mean score of
Hispanics was about halfway betwzen that of
whites and blacks, so that the difference betwe:en
whites and Hispanic scores and between white
and Amc ‘can Indican scores is usually about one-
half a standard deviation.

Standardized "ability" tests, of the kind de-
scribed, are used widely in American society for
a host of decisions affecting education and job op-
portunities. The use of such tests permeates selec-
tion for both undergraduate and graduate training,
fiom the Scholastic Aptitude Test administered by
the Educational Testing Service, concerning
admission to undergraduate training, and the
M=acuate Record Examination and the law school
and medical school aptitude tests, to the National
Teacher iixaminationr and the teacher certification
examinations. Similar tests are administered by
the armed services for admission to officer train-
ing, and for assi_ .ment within the services. And
most civil service systems usc such examinations
for hiring, and sometimes for promotinn. The
practices of private employers vary widely, but
standardized ability tests are the most commonly
employed objective procedure in the private sec-
tor, as well. Morrover, the statc employment agen-
cies, under the direction of the United States
Employment Service, use the General Aptitude
Test Battery (GATB), a form of standardized
"ability" test as a basis for eligibility for and/or
rank in referrals to private and public emp!oyers.6
In addition, many examinations for occupational
and professional licenses are written multiple
choice examinatiq7ns which parallel "ability" tests
in many respects.

Recent exprrience in the field of teacher train-
ing and certification illustrates how severely such
tests restrict the opportunities of blacks and other
minorities. In state after state, the number and
percentage of blacks enrolled in teacher training
programs in cclleges and universi‘ies has been cut
by two-thirds, or more, as standardized tests have
been adopted as a prerequisite for entry.

Because the “ability” tests are so widely used
and commonly accepted, they would provide a
perfect reason--or excuse--for tne dispropor-
tionate screening of blacks and Hispanics out of
jobs, if they ccld be used iawfully without
regard for whether in fact there is evidence of
validity of a particular test for a particuiar job.
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B. Federal equal employment opportunity law
prohibits use of selection procedures which have
a discriminatory impact on the employment oppor-
tunities of blacks, Hispanics, or women, unless
the selection procedure has been shown to be
predictive of successful performance of the job,
or otheswise required for the effective operation
of the employer’s enterprise. In Griggs v. Duke
Power Co.,” the Supreme Court, in a unanimous
decision by Chief Justice Burger, held that Title
I of the Civil Rights Act of 1964 prohibited not
only purposeful discrimination, but also "prac-
tices, procedures, or tests, neutral on their face
and even neutral in terms of intent" if they
operate disproportionately to exclude blacks or
other minorities, unless the :;mpl%yment practice
is required by business necessity.” Written tests,
and educational attainm...:s, can not lawfully be
used as a basis for hiring or promotion if they
have a disproportionate impact on grounds of
race, sex, or national origin, and are not shown to
be related to successful performance of the job.

The decision of the Supreme Coust in Griggs
was endorsed by the Congress in 1972, when it
adopted the Equal Employment Opportunity Act
of 1972 to strengthen Title VII. The committee
reports in both the House of Representatives and
the Senate endorsed the decision, generally and
specificaily, as it related to professionally
developed tests; and the committee reports
reflected the Congrescional intent that the
benefits of the Griggs decision should be
extended to all applicants for emplcyment and to
employment in state anq local governnents and
the federal government. 0

One of the leading commentors on federal equal
employment opportunity law has stated that the
effectiveness of that law is tied directly to the
Supreme Court’s decision in Griggs, and that
Griggs is second only to Brown v. Board of
Education in terms of its momentous conse-
quences.!! Fowever that may be, I believe that
most scholars and practitioners agree that Griggs
was the single most imnortant decision interpret-
ing Title VII; and that its importance lay in inter-
preting the Act to prohibit not only purposeful
discrimination, but also unnecessary 2practiccs
which have a discriminatory effect.

The federal enforcement agencies, in their
guidelines and regulations, had, prior to 1971,
adopted the broad reading of Title VII endorsed
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by the Court in Griggs. After that decision, and a
six-year interagency effort (from 1972 through
1978), the four agencies having primary respon-
sibility for enforcement of the Act jointly promul-
gated the Uniform Guidelines on Employee
Seiection Procedures in 1978, so that the federai
government would speak with ore voice on the
subject of what the standards were for the lawful
use of tests and other selection procedures in the
employment contest.> The Uniform Guidelines
Lowever wcre adopted as regulations by the
Secretary of Labor under E.C. 11246, and, as
such, are binding upon federal contractors and
subcontractors. Similarly, they are binding upon
the federal government as an employer under the
regulations of the Civil Service Commission and
its successor, the Office of Persunnel Manage-
ment.

The American Psychological Association, acting

through its Committee on Psychological Tests and
Assessment, found a high degree of consisteacy
between the Uniform Guidelincs and the
Association’s "Standards for Educational and
Psychological Tests,” and after further clarifica-
tion of the Guidelines by the publicatior of Ques-
tions and Answers, foui:d consistency in all areas
where comparisons can be made.14 Thus, the
Uniform Guidelines are consistent with the stand-
ards of the profession of industrial psychology.

While neither industry nor the labor unions
applauded the Uniform Guidelines, neither serious-
ly disputed their thrust, or sought to make basic
changes in them. The courts continued to rely
upon them, unless shown some cogent reason not
to do so.

C. The Uniform Guidelines were listed for stedy
and possible revision by the president’s task force
on the reduction of paperwork in the summer of
1981, and the chairman of the EEOC repeatedly
stated, thereafter, that major revisions in the
Guideli. =5 would be made. In fact, no substantivc
changes in tae Guidelines have been made or
even published for comment since their issuance.

While the structure of the law remained un-
changed during the Reagan administration, the dis-
criminatory impact side of Title V'1 remained
largely unenforced by the federal eovernment
since 1981. The best information available to me
indicates there was only one lawsuit filed by the
Equal Employment Opportunity Commission
since 1981 which was based upon the improper
uce of tests or other aspects of the discriminatory

impact branch of Title VII. That suit was filed
on May 16, 1983."> No other EEOC suit chal-
lenging the esting practices of an employer or
labor union has been filed under Title VII in the
five and one-half years since that tims. Given that
EEOC has over three hundred lawyers, and files
from three to six hundred suits a year, that failure
to bring suit can hardly have be~1 an accident.

While the enforcement program of the Depart-
ment of Labor under E.O. 11246 is more difficult
to monitor, I am not aware of any significant test-
ing cases initiated by that Department since 1981.

The Department of Justice continued to :institute
and prosecute a number of lawsuits, from 1981
through 1988, which were based in whole or in
part upon the unlawful use of tests or othzr selec-
tion procedures. However, the Department’s staff
devoted to equal employment oppor ...ity is small
(approximately thirty lawyers nationwide), a1 ‘ts
jurisdiction under Title VII is limited to suits
against state and local governments. Morec:vei,
most of the suits involving testing were resolved
prior to trial, and did not have a significant
precedential impact.

The posture taken by the Departiaent of Justice
since 1982 in litigation at the appellate level, aad
particularly in the Supreme Court, has been to
give the narrowest possible construction to
Griggs, and to ignore the Uniform Guidelines, or
to explain away or ignore any inconsistency be-
tween the position advocated and the Guidelines.
For example, in the amicu.- brief filed by the
Solicitor General on behalf of the Unitsd States
and the Equal Employment Opportunity Commis-
sion in Watson v. Fort Worth Bank and Trust,
the government argued that the Griggs principle
should not be applied to "subjective” employment
decisions. The government argued that the applica-
tion of Griggs to subjective practices would leave
the cmployer with little choice but to engage in
the use of quotas and reverse discrimination, be-
cause subjective practices cannot be validated.

In so doing, the government brief denigrated the
arguments of the American Psychological Associa-
tion and ignored the literature and court decisions
showing that such practices are capable of valida-
tion. The guvernment brief argued further that the
Uniform Guidclines do not require that all subjec-
tive practices be validated.!® While that st. .ement
is literally true, that the Guidclines treat subjec-
tive procedures no differently than objective ones,
and provide for use of a procedure without valida
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tion only when use of such a procedure is re-
quired as a matter of business necessity.

While the Supreme .ourt in Watson unani-
mously rejected the Government’s position that
Griggs does not apply to "subjective” selection
procedures, the Court did so without a majority
opinion.”” A plurality of four (per Justice
O Connor) wrote an vpinion which went to great
lengths to address the concerns raised by the
government anc to show that the Court’s ruling
should not cause employers to ag?pt quotas or to
engage in preferential treatment.“" In so doing,
that opinion reopcned or raised several important
issues concerning the application of Griggs which
most courts and commentators had believed set-
tled long ago, and which are covered by the
Uniform Guidelines. Chief among the issues is
whether the employer bears the burden of per-
suasion as well as the burden of production once
the discriminatory im%ct of the selection proce-
dure has been shown.“® In another amicu:s brief
filed this term, the solicitor general has taken the
position that the plainiiff has the burden of per-
suasion on the issue of the validity of a_test
showa to have a discriminatory impact.2 This
position is taken although the Uniform Guidelines
state expressly state that the test "user" (the
employer, labor organization, or employment
agency) may :ly upon any of the three common-
ly accepter’ methods of showing validity, or
where that is not feasible, the "user should either
modify the prozedure to eliminate
adverse impact or otherwise justify continucd use
of the procedure in accordance with Federal
law."®* The introduction to the Guidelines states
that:

As previously noted the employer can
modify or eliminate the proccdure which
produces the adverse impact. If the
employer does not do that, then it must jus-
tify the use of the procedure on the
grounds of business aecessity. This normal-
ly means that it must show a clear rclation
between performance on the selection pro-
cedure and performance on the job. In the
language of industrial psychology, the
emplgycr must validate the selection proce-
dure

The Government’s brief does not discuss the
Guidelines when addressing the burden of proof
question.

Il. Recommendations

The primary recommendation in the field of test-
ing is akin to that in other matters involving
equal employment opportunity law. The President
should direct the enforcement agencies to enforce
the law (including lawful regulations and
guidelines) as it now stands, and to make ad-
ministrative changes only after notice and oppor-
tunity for comment. In particular, the EEOC and
Labor should be directed to apply the law to dis-
criminatory impact cases as well as to cases of
purposeful discrimination.

One useful initiative taken in the recent past by
the Dcpartment of Justice has been to encourage
the cooperative validation of a standardized test
for police officers. This study was based upon
standardized tests used by ~.ajor employers which
include a portion based up.a biographical data,
and which has been shown in the private sector
and in the military to have less adverse impact
than the standardized "ability” or IQ tests dis-
cussed above, but to have as much or more
validity. While the results are as yet incomplete,
they are encouraging, and may provide an alterna-
tive strategy for the testing of candidates for
teacher training and certification. We believe that
government encouragement of sich cooperative
ventures in the field of teacher training and cer-
tification, and in other major cccupations, may
help to provide a long term resolution of the ten-
sion between equal employment opportunity and
the use of objective tests which has caused much
litigation and controversy in the last twenty years.
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I. iIntroduction

Historically, newly-arrived immigrants in the
United States have occupied the lowest rung of
the economic ladder and, for lack of knowledge
about their new country, have becn vulnerable to
abuses by empioyers, providers of housing, and
others. That is all the more true with Congress’s
decision in 1986 to make it unlawful--for the first
time in history--for employers to hire or employ
undocumented or "unauthorized” aliens. With the
enactment cf the "employer sanctions" provisions
in the Immigration Reform and Control Act
(IRCA), Congress sought to stem the influx of un-
documented aliens, by making jobs unavailable to
those who enter the United States illegally.

At the same time, Congress risked aggravating
the problems that have historically faced new
immigrants: to avoid the newly imposed sanc-
tions, employers might discriminate agaist law-
ful workers who look or sound "foreign" or have
foreigr.-sounding names. Recognizing this risk,
Congress included in IRCA a specific provision
prohibiting employers from discriminating against
applicants or employees based on their national
origin or citizenship status.

The risk that IRCA’s employer sanctions
provision would aggravate discrimination against
those who appear foreign was real in 1986, and
has been borne oul by documented experience
since then. That is so because of the natural ten-
dency of employers to overreact to avoid the risk
of sanctions, and because of wholly inadequate ef-
forts to educate employers about their obligations
under the new law. Afier reviewing the two
studies available to date, both of which indicate
substantial discrimination due to fear of sanc-
tions, this paper recommends that future sanctions
enforcement efforts and educational outreach be
geared toward informing employcrs that their
obligations under the new law are simple and do
not require special scrutiny of applicants or
employees who appear foreign. In 2-'ition, the
paper recommends that enforcement efforts
directed at citizenship discrimination be rein-
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forced and publicized to send the same message
another way: persons authorized to work in the
United States are not te suffer because of the na-
tional effort to exclude undocumented aliens by
denying them employment.

,
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li. IRCA Prohibitions Against
Immigration-related
Discrimination and their
Enforcement.

A. General Enforcement Responsibility.

IRCA prohibits discrimination against non-
citizens as long as they are authorized to work in
the United States. Thus, for the first time, it is
against the law in the United States for employers
to refuse to hire persons just because they are not
citizens.! In addition, IRCA effectively extends
existing legal prohibitions against national origin
discrimination to small employers (those with as
few as four employees), who would otherwise
have been beyond the reagh of Title VII of the
Civil Rights Act of 1964.

In addition to these substantive prohibitions,
IRCA created a new enforcement arm within the
Department of Justice, the Office of the Special
Counsel for Immigration-Related Unfair Employ-
ment Practices (Office of Special Counsel or
0SC), to investigate and litigate complaints of
"immigration-related” discrimination. Since the
Special Counsel was finally nominated by the
Reagan administration in June 1987, and con-
firmed by the Senate shortly thereafter, the Office
of Special Counsel has been primarily responsible
for enforcing IRCA’s autidiscrimination
provision. Secondary responsibility lies with the
£qual Employment Opportunity Commission,
which continues to enforce the parallel prohibi-
tion agairst national origin discrimination in Title
VIIL

The Office of Special Counsl enforces IRCA’s
antidiscrimination provision according to proce-
dures that are much the same as those by which
the EEOC enforces Title VII. Char%es of dis-
crimination are filed with the OSC,” which under-
takes an initial review to determine whether the
charge is "complete,” and then investigates the
charge to determine whether there is reasonable
ground to believe the allegation of discrimination.
If it concludes that the allegation is true, the OSC
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will attempt to resolve the matter, without litiga-
tion, by persuading the employer to reinstate or
hire the person who filed the charge, to pay that
person proper back pay, and to agree to comply
with IRCA in the future.

Failing settlement of that kind, the OSC will
file a complaint against the employer. Unlike
Title VII, which authorizes the EEOC to litigate
charges in federal court, IRCA provides an ad-
ministrative forum for adjudicating complaints of
immigration-related discrimination. Thus, when
the OSC finds cause to believe a charge is true
and is unable to settle it with the employer, it
files a complaint against the employer with a spe-
cially designated Administrative Law Judge. The
employer responds, and an administrative hearing
is held. If the A.L.J. finds the charge true, the
employers may be ordered to comply with IRCA
in the future and to pay civil penalties, back pay,
and attorney’s fees.

B. Education of Employers.

The OSC also has responsibility, in conjunction
with the Immigration and Naturalization Service
(INS), to educate employers around the country
about their responsibilitics under IRCA. First,

INS has attempted through meetings and printed
material to inforw employers that IRCA’s
employer sanctions provision requires only that
they verify an applicant’s identity and eligibility
to work in the United States by reviewing one or
two documents, as specified in regulations under
IRCA, and that they complete a form (the I-9) cer-
tifying that such documents were reviewed.

Second, the OSC has taken responsibility for
ensuring that sufficient efforts are made to inform
employers of their correlative obligation under
IRCA’s antidiscrimination provision not to dis-
criminate against foreign-appearing persons for
the sake of complying with IRCA’s employer
sar.ctions provision. ' "he sufficiency of these ef-
forts is the subject of Section IV, below.

Ill. The Developing Problem of
Widespread Discrimination
Against Foreign-appearing
Persons in the Wake of IRCA

The discrimination that Congress feared would
arise from the imposition of etaployer sanctions
has become a reality. That is confirmed by two
recent studies, one performed by the New York
State Inter-Agency Task Force on Iumigration Af-
fairs, established by Governor Mario M. Cuomo,
and chain.Jd by Cesar A. Perales, Commissioner
of New York’s Department of Social Services
(the New York Study), and the other performed
by the General Accounting Office (the GAO
Study), as required by IRCA itself. The most sig-
nificant finding confirmed in both studies is that
employers are widely ignorant about their obliga-
tions under the employer sanctions provision, and
have therefore taken steps to avoid sanctions that
run afoul of the prohibition against discnmination.

A. The New York Study.

Based on self-descriptive responses te a survey
of employers, the New York Task Force’s Novem-
ber 1988 Study did not find a widespread in-
cidence of the most egregious form of IRCA-
related discrimination--very few employers ad-
mitted cutright refusal to hire persons because
they appear foreign. The New York Study 4id es-
tablish, however, that a large percentage of
employers fear sanctions, but are igncrant about
how properly to avoid them: (1) Over 87 percent
of employers (representing 94.4 percent of all
jobs) are aware that they face fines under IRCA,
but (2) fully 17 percent of these have no idea
what to do to avoid them, and (3) 20.5 percent
know they are required to review documents, ?ut
do not know what documents are satisfactory.
With widespread fear of sanctions and almost
equally widespread ignorance about how to avoid
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them, IRCA creates the serious risk that employ-
ment will be denied persons who can present
legally satisfactory documentation but who sound
alarm belis, by appearing foreign, or by having
foreign-sounding names.

The New York Study also documents substantial
risk that applicants wiil be denied emp’oyment
(or that their employment will be postponed) be-
cause employers refuse to hire persons until docu-
ments they deem satisfactory are presented by the
applicant. Although IRCA specifically provides a
grace period in which to provide documents,
some 73 percent of employers require full docu-
mentation before the first day of work, and 12.5
percent were willing to admit that they had
refused to hire applicants because they could not
gather documents fast enough.

The New York Study’s major theme was * at
ignorance about IRCA’s requirements has resulted
in substantial discrimination:

We found those forms of discrimination

which result from ignorance of acceptable

practice, from efforts to expedite hiring or

reduce hiring related expense, or from

problems related to recognition of work

authorizing documentation.

B. The GAO Study.

Although its stated conclusions differ from those
of the New York Study, GAO’s second amuual
analysis of the impact of employer sanctions
revealed facts very similar to those documented
in New York. When it enacted IRCA, Congress
required that GAO conduct annual studies to deter-
mine (1) whether the employer sanctions
provision is resulting in a "pattern of discrimina-
tion" (in which case, if the pattern is "wide-
spread,” the employer sanctions provision may
sunset), or (2) whether it is resulting in "no sig-
nificant discrimination" (in which case the anti-
discrimination provision may sunset). After an
initial report f7 ading that it was too early to tell
what effect the employer sanctions provision was
having, the GAO issued its second report in
November 1988.

The principal finding of the second GAO report
was that of employers surveyed who knew of
IRCA, one in six had begun selective screening,
the unlawful practice of asking only foreign-look-
ing or -sounding persons for employment verifica-
tion documents or, worse, had begun to hire only
United States citizens. This high incideace of un-
fair practices, the GAO found, was apparently the
result of employers’ fear of sanctions under the
new law; some 85-89 percent of employers who
indicated they had begun, or increased these prac-
tices, said they did so because of the threat of
employer sanctions. Generally, the GAO found
that employers who were unclear about IRCA’s
specific requirements (the I-9 form, etc.) were
most likely to adopt these unlawful practices.

Although one in siv employers admitted to adopt-
ing unlawful and discriminatory practices, and al-
though it concluded that these practices were
generally the result of sanctions (or uncertainty
about the sanctions provision), the GAO neverthe-
less did not conclude that sanctions were causing
a widespread pattern of discrimipation, as defined
in IRCA’s sunset provisions. This was so be-
cause GAO lacked data sufficient to show how
many of the victims of these discriminatory prac- |
tices were, in fact, authorized to work in the
United States.

In effect, just as Congress feared employers
would be, the GAO was unable to distinguish be-
tween authorized and unauthorized workers in
conducting its analysis, and so was unable to con-
clude that the discriminatory practices it found to
exist were having the effect Congress specified in
the sunset provisions.® Cautioning policymakers
10 "be concerned about employers who may have
begun or increased these unfair practices,” the
GAO warned that methodological difficulties may
prevent it (even in the third and critical report
due in November 1989) from making any finding
about the discriminatory effect of IRCA’s
emplcyer sanctions. Nevertheless, the GAO did
strongly recommend that further steps be taken 0
educate the nation’s employers about IRCA’s
employer sanctions requirements, including the
minimal document review required for all ap-
plicants, and about IRCA’s antidiscrimination
provision in general.

186

Chapter Xil




V. Department of Justice
Interpretation of IRCA’s
Antidiscrimination Provision

After IRCA was enacted, but before substantial
data was available about he incidence or form of
aiscrimination resulting from sanctions, the
Department of Justice issued regulations designed
to establish requirements for filing charges, proce-
dures to be followed by the Office of Special
Counsel, and other matters of administration. Al-
though some early p scedural rules were_unwork-
able, these have generally been changed.” One
possibly serious problem remains, however, that
may hamper effective enforcement of the an-
tidiscrimination provision.

The Department of Justice has taken the position
that unlike those who file charges of discrimina-
tion with the EEOC under Title VII, persons who
suffer discrimination covered by IRCA may not
rely on the "disparate treatment” method of prov-
ing their case. For years, this method of proof has
enabled Title VII plaintiffs to attack "facially
neutral® employment policiss that have
demonstrable adverse effects on persons in a par-
ticular protected group, and that cannot be jus-
tified by business necessity.

Although disparate impact analysis is well-settled
und-~r Title VII, and although its use has con-
tribuced substantially to Title VII's effectiveness
in the last quarter century, the Justice Department
took the position that disparate impact analysis
could not be used under IRCA. To implement this
view, the Justice Department included language in
its regnlations that construes the statute as requir-
ing thay discriminatiou be "knowing and intention-
al"--words that do not appear in the statute’s
description 8f permissible private charges of dis-
crimination.

Many regard the Justice Department’s view as
driven by ideology and not required by the lan-
guage of IRCA, and at least one district court ac-
cepted disparate impact analysis in an IRCA case
decided before the Department issued its final
regulations.”” Indeed, even the Department has
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srated that the disparate impact of a facially
neutral policy--an "English-only" rule, in the
Department’s example--might prompt the Special
Counsel to investiﬁate the circumstances of such -
a rule’s adoption.

V. Implementatior; and Enforce-
ment of IRCA’S Antidiscrimina-
tion Provision Since 1986

The major responsibility for enforcing IRCA’s an-
tidiscrimination provision, and for educating
employers about its requirements, lies with the Of-
fice of Special Counsel. Based on data submitted
directly by the OSC, and based on analysis of
slightly earlier data done by the GAOQ, it is clear
that the OSC’s budget and resources are insuffi-
cient even to enable it to effectively investigate
and prosecute charges of discrimination, much
less to educate employers about their respon-
sibilities under the new law.

As noted, the number of charges filed with the
OSC to date have been small, perhaps due to lack
of public awareness about the office and lack of
field OSC offices outside Washington, D.C. As
of October 31, 1988, the OSC had received 318
charges. Of these, 131 have been dismissed
(generally, for lack of jurisdiction or on a finding
of no reasonable cause to believe the charges
true), and 35 have been settled (generally, with an
agreement of the employer to cease its unlawful
practices but without admission of violation).

Even though these numbers seem small, they ex-
ceed the projections made by the OSC for
budgetary purposes--in fiscal 1988, for example,
the OSC received approximately 60 percent more
charges than it had projected--and the OSC has
now revised its fiscal 1989 and 1990 projections
dramatically upward, from 250 and 300 charges,
to 500 and 700 charges, respectively. The OST
had an operating budget for fiscal 1988 of $2.345
million and 29 persons on stafi, including 15 at-
torneys responsible for all compiaint investigation
and prosecution activities. According to the GAQ
Report, the average caseload per attorney is 20,
and the Special Counsel reports that caseloads
above 14 negatively affect the quality of investiga-
tions. Despite this current understaffing, the
OSC’s anticipated fiscal 1989 funding is $2.064
million, a 12 percent decline.

Because the GSC regards its primary mission as
investigating and litigating charges of discrimina-
tion, shis budget shortfall and understaffing will
hit ha. lest in the area that both GAO and the
New York Task Force agree is most critical to
combating the discrimination that has arisen from
employer sanctions--education of employers about
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IRCA’s requirements. To date, the OSC has
taken some steps toward publicizing IRCA’s
prohibitions against discrimination, including issu-
ing a brochure, Immigration Reform and Control
Act of 1986 (IRCA): Your Job and Your Rights,
and arranging INS-funded radio and television
public service announcements about the Office of
Special Counsel, featuring L. 4. Law’s Jimmy
Smits. Despite theie efforts--and others--taken
by INS, both the New York aad the GAO study
show that a large percentage of employers do not
understand their obligations under the employer
sanctions provision and, as a result, have adopted
or increased practices that directly violate the an-
tidiscrimination provision.

Chapter Xii

Vi. Canclusions and Recommen-
dations

If the nation is to continue on its course of squeez-
ing undocumented aliens economically by
prohibiting employers from hiring them, it mr
devote the resources necessary to protect
authorized workers (who appear foreign) irom
spill-over discrimination by employers ignorant of
the law’s requirements. In conjunction with the
new and more responsive equal employment op-
portunities policy recommended by the Citizens’
Commission elsewhere in its report, the Depart-
ment of Justice should take several immediate
steps through INS and the OSC to prevent INS’s
increasing enforcement of employer sanctions
from causing the substantial discrimination that al-
ready appears from available data, and to assure
effective remedies for that discrimination.

A. Emplover Education.

All studies to date blame employer ignorance
for the substantial incidence of unfaiy and dis-
criminatory practices that have begun to emerge
from employer sanctions. Dimly aware that the
new law provides some punishment for hiring un-
documented workers, employers take steps not re-
quired by the employer sanctions provisions to
protect themselves from sanctions, and in the
process run afoul of the antidiscrimination
provision. Greater awareness of the fairly simple
documentation requirements imposed by IRCA
would prevent much of this abuse, and INS must
therefore redouble its efforts to educate
employers about the steps they are required to
take to verify work authorizaticn. This is all the
more true as INS begins to enforce the employer
sanctions provision with actual fines. Only when
they are clear about what the law requires will
empleyers cease taking steps prohibited by law.




B. Antidiscrimination Enforcement

In combination with efforts to educate employzrs
about the requirements imposed by IRCA’s
employer sanctions provision, the OSC must take
steps to make real the threat of sanction for un-
lawful discrimination. Fear of employer sanctions
has now driven large numbers of employers to
violate the antidiscrimination provision, and effec-
tive enforcement of that provision is recessary to
show that sanctions also can result from going too
far. Among the most obvious steps reeded to
promote effective enforcement of the an-
tidiscrimination provision are:

1. Increasing the OSC’s budget so that it
can accomplish both its primary mission of cffec-
tive enforcement anc its critical second mission
of educating the nation’s employers about IRCA’s
prohibition against discrimination. Both are espe-
cially critical as the INS begins vigorous enforce-
ment of the employer sanctions provision.

2. Establishing a regional presence for the
OSC, either at field offices of its own, or in of-
fices combined with those of the EEOC which
has parallel enforcement responsibility. An enfor-
cement arm with offices only in Washington,
D.C. is destined to solve only a small part of the
problem.

3.  Finalizing a full Memorandum of
Understanding between the EEOC and the OSC.
The interim MOU provided only for a simple
mechanism to handle charges filed with the
wrong agency. Much more coordination is
needed, both to establish a presence for the OSC
around the country, and to provide procedures for
joint investigations of imm®;satica-related dis-
crimination falling within both agencies’ jurisdic-
ticn.

4.  Working with GAO to ensure that before
it conducts the analysis required for its critical
third sunset report, it establishes surveying--or
other accounting methods--that will at least make
it possible for GAO to reach relevant conclusions
about the incidence of sanction,-related dis-
crimination against persons authorized to work in
the United States.
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CHAPTER Xl . Intreduction

Congress enacted the Age Discrimination in

Age Discrimination Employment Act (ADEA) in 1967 to protect the
employment of older workers.! However, during
the 1980s, the occurrences of age discrimination
in the workplace c~atinued to increase, while the
rights of older wu «ers virtually went unprotected
by the federal civil rights enforcement agencies. |

The Equal employment Opportunity Commis- |
sion (EEOC) administrative practices, and the ‘
litigation strategics during the past eight years
have resulted in a lac of enforcement. The |
EEOC chose to channel its resources into in- ‘
dividual cases, as opposed to cases that could '

by Burton Fretz and Donna Shea

have a broad impact. Claimants experienced exten-
sive delays in charge processing, were denied in-
formation concerning the status of their cases and
others they could join, and were encouraged to
settle.

On new or important policy issues, the EEOC
took a number of pro-employer actions which un-
dermined, rather than supported, victims of dis-
crimination. For example, the EEOC proposed

’ rules to pcrmit employers to request older
employees to waive their rights and settle claims
under the ADEA without EEQC supervision. The
EEOC also coasistently permitted employers to
cut off traditional pension accruals, contributions,
and credits for employees who work beyond age
sixty-five, until Congress intervened to pronibit
that policy.

A. Increasing Incidents of Age
Discrimination in the Workforce

Age bias in the workplace continues to mush-
room. In a recent four-year period, one million
workers over fifty-five lost their jobs; over haif
from 2 job they had held for more than fifteen
years. Among the same one million older
workers, less than half became reemployed. Age
bias persists through the prevalence of false
stereotypes which tie diminishing skills to in-
creased age, and which preclude business judg-
ments based on an individual’s ability. It also
persists Jue to the increasing number of age- -J
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based decisions being made by employers. As in-
dustries merge or downsize, management con-
centrates on reducing the number of
higher-salaried workers in order to cut labor
costs. Because salary correlates closely with age,
senior workers are more vulnerable than their
younger counterparts.

The invidious effects of such discrimination are
readily apparent. An individual’s retirement is
directly dependent on his/her employment
security, yet employers are undercutting workers’
pension benefits and savings. Pensions tend to
vest, and to accrue benefits most rapidly, during a
worker’s advanced years of service. Similarly, per-
sons save more as they approach retirement age.
The termination of older workers undercuts their
ability to accrue either pension benefits or
savings at the maximum point of opportunity in
their careers. The increasing number of age-based
decisions have caused older people to become
more aware of the legal remedies available to
protect them and have caused an increase in the
number of age discrimination complaints filed.
Charges of age discrimination filed with federal
and state authorities has grown 250 percent from
11,076 in 1980, to 25,549 in 1987.% During 1980,
$26 million in back pay and related benefits was
awarded to victims of age discrimination.

Because the financial future of older persons is
increasingly volatile, and age-based discrimina-
tion is widespread, this paper examines EEC< en-
forcement of the ADEA. Its basic conclusion is
that such enforcement must be a top priority of a
new administration.

B. Federal Statutes which Prohibit Age
Discrimination

1. The Age Discrimination Act (ADA) of
1975

The Age Discrimination Act of 1975,3 prohibits
age discrimination in services and benefits
provided by programs receiving federal financial
assistance. The Secretary of Health and Human
Services has a primary responsibility to enforce
this statute. The ADA, however, has virtually
gone unenforced for the past eight years.
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The Secretary of Health and Human Services is
responsible for coordinating the implementation
of the ADA by all federal agencies, and is man-
dated by the Act to issue governmentwide regula-
tions, and then, to approve specific regulations in
order to assure their uniformity.® After issuing
strong governmentwide regulations in 1979,
however, the secretary (in 1982) encouraged each
agency to weaken its age regulations. As a result,
recipients of federal funds no longer have to con-
duct a one-time self-evaluation of any age distinc-
tions they use, or provide data concerning the
ages of participants in the programs, thereby un-
dermining efforts to monitor compliance with the
statute.

Many federal agencies have not enforced the
ADA. Key agencies failed to propose regulations
to implement the Act despite having a statutory
mandate to do so since 1979. Two such agencies--
the Departments of Education and Labor--oversee
the education and training programs that ar. im-
portant to older individuals.

Each agency is also required to report annually to
Congress on the Act’s enforcement, inciuding
data on the ages of program participants.
However, rather than investigate complaints of
age discrimination, federal agencies have opted to
turn them over to the Federal Mediation and Con-
ciliation Service, where they ultimately turn
stale.” And data concerning the age of par-
ticipants in federally funded programs has _ver
been reported to Congress.

2. The Age Discrimination in Erployment
Act (ADEA) of 1967

Congress 1acted the Age Discrimination in
Employment Act of 1967 in order to protect older
workers.” The statement of purpose of the ADEA
reads:

. .. it is therefore the purpose of this Act
to promote employment of older persons
based on their ability rather than age; to
prohibit arbitrary age discrimination in
cmployment; to help employers and
workers find ways of meeting problems
arising from the impact of age on employ-
ment.
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The Act protects people forty years, and older,
from adverse employment decisions based on age,
including hiring decisions, promotions, demo-
tions, salaries, benefits, and terminations. It also
requires that individuals be evaluated according
to their abilities rather than their age or higher
salaries that typically accompany seniority. The
Act encourages employers to retain skilled, ex-
perienced, workers and to refrain from using
pretextual rationales for age-based decisions. The
law covers both public and private employers
with twenty or more employees. Remedies are
available to employees who have been dis-
criminated against include: back pay, restoration
of lost benefits, reinstatement, and front pay.
Double damages can he awarded when employers
have "willfully" violated the Act.”

In 1979, responsibility for enforcing ADEA
was transferred from the Labor Department to the
EECC as part of a governmentwide reorganiza-
tion which consolidated in one agency enforce-
ment authority for all federal equal employment
opportunity laws. The EEQC has the authority to
issue policy statements and interpretations, inves-
tigate and conciliate charges, and file suits. Com-
plaints alleging violations of ADEA must be filed
with the EEOC. The EEGC oversees the investiga-
tion of every charge. It also uses its rulemaking
authority to issue policy directives to guide
employers in making nondiscriminatory employ-
ment decisions. The EEOC has rot fulfilled its
role as the primary agency responsible for enfor-
cement of the ADEA.
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II. Administrative Practices
Which Have Weakened ADEA
Enforcement

Much of the recent decline in ADEA enforcement
is due to the EEOC’s internal policies. Processing
delays, litigation strategies, nondisclosure
policies, budget and personnel practices, have all
contributed vo the EEOC’s inefficiency.

A. Delays in Complaint Processing

The Commission has not efficiently processed
complaints alleging unlawful age discrimination
practices. The Commission recently allowed the
statute of limitations to ~un in more than seventy-
five hundred cases. Allowing the statute of limita-
tions to expire in that many cases is particularly
egregious because the victim's age necessitates
either a quick resolution of the problem, or im-
mediate alternatives in employment opportunities.
The impact of EEOC's inaction was ameliorated
when Congress enacted the Age Discrimination
Claims Assistance Act in 1988."" Pursuant to that
statute, claimants who othcrwise were barred by
the statute of limitations from pursuing their
claims, now have until October 7, 1989 to file
suit in federal court.

Other problems also plague the EEOC. Allud-
ing to a report of the Senate Special Committee
on Aging, the Commission has created undue
delays in processing charges, = closed cases
without full investigations, ~ and allowed the
backlog of unsettled cases to increase.

The EEOC cannot fairly attribute delays in
processing complaints, and the ever-increasing
backlog, to staffing levels. While full-time
equivalent employee levels remained virtua «y con-
stant during fiscal years 1984-1987, the number
of charges that remained unresolved at the time
the statute of limitations expired, increased 300
percent. Even though the total number of charges
received by the EEOC remained stable at seventy
thousand, and even dipped to approximately sixty-
five thousand in 1987, the backlog of unresolved
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cases increased 50 pgreent from fiscal year 1984
to fiscal year 1987.

The financial and emotional impact on victims
of discrimination, due to delays in the processing
of complaints, are obvious. Many cases have been
documented where individuals, assured by the
Commission that their claims will be investigated
wait months--and sometimes years--while recejv-
ing little or no additional ipformation from the
EEOC concerning either procedural or substantive
aspects of its investigation.!*

B. Shift in enforcement policy from
systemic to individual cases.

In 1985, Commission Chairman, Clarence
Thomas, announced a shift in EEOC enforcement
policy, from challenging systemic patterns and
practices of discrimination to individual com-
plaints. That decision channeled EEOC resources
into cases which involve relatively small numbers
of claimants, and which have a relatively slight
impact on discrimination law. In contrast, pattern
and practice cases--including class actions--often
reveal more widespread discriminatory practices
and provide remedies to a greater number of vic-
tims than do individual complaints. Although the
EEOC apparently decided that pattern and prac-
tice litigation was too costly, such suits may in
fact be the most cost-effective approach to resolv-
ing broad issues of ADEA interpretation. In-
dividual cases enable the EEOC to focus on less
complicated and quickly resolvable issues.

Theoretically, the new enforcement policy
should have resulted in an increase in the number
of cases brought by the Commission. However,
just the opposite is true. EEOC case levels have
not kept abreast with the 250 percent increase in
discrimination complaints filed since 1980. in-
deed, EEOC litigation to enforce ADEA has
decreased. In 1987, the Commission filed eighty
new ADEA cases, down 30 percent from 1986. It
filed only twenty-four nominal "class” cases in
1987, down more than 60 percent from 1986.
And, many of the cases it filed as class cases ac-
tually involve aggregations of several individual
claims, the resolution osf which will be limited to
the facts of each case.!

A better measure of the EEOC’s effectiveness
is the nvmber of complainants who obtain recom-
pense for discrimination, rather than the number

~
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of cases filed. Howéver, when measured against
that standard, it is clear that the EEOC has been
lax in fulfilling its responsibility to enforce
employment opportunity laws. In the first half of
1985, only 2,964 persons were compensated
through all EEOC cases, as opposed to 15,328 per-
sons duriag lihe same period in 1980, a 500 per-
cent decline.!®

C. Pressures to Close or Settle Cases

Statistics from recent years also indicate that the
Commission has adopted policies to avoid litiga-
tion and to pressure staff to resolve claims. For
example, approximately two-thirds of one percent
(.006) of ADEA charges filed in fiscal years 1984-
1987 actually resulted in lawsuits filed by the

. Moreover, the Commission’s Performance
Agreement for District Office Directors was
amended in 1987 to provide for an average charge
processirlxg time of 150 days, half of its previous
average.”" Although a tight processing time for
complaints is commendable, the standard fails to
account for the longer investigation time required
for changes that involve complicated facts, large
corporations, and voluminous documents. In such
major cases, District Directors exceed the process-
ing deadline at their peril. It creates pressure to
settle and close important cases, or, alternatively,
to recommend litigatio~ to the Comunission
without a complete in; estigation to support the
charges.

D. Denial of Information to Charging
Parties

The Commission follows two procedures which,
if changed, would greatly assist complainants to
pursue their cases without cost to the agency. Cur-
rent Commission pilicy does not permit it to dis-
close to a complainani the position taken by the
empleyer who is charged with a violation. Such a
polcy impairs the complainant’s ability to assess
the strength of his or her claim and to proceed
with the case. No legitimate purpose is served by
the nondisclosure practice.
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Moreover, the EEOC refuses to notify potential
class members of an existing ADEA lawsuit
against the same party defendant or of their right
to join the suit. The EEOC offers no justification
for this refusal. As a result, a complainant is not
informed about a lawsuit which may be easy and
inexpensive to join, and is instead forced to in-
itiate separate litigation and bear the costs in-
dividually. Additionally, a complainant who fails
to file a timely complaint with the EEOC might
still qualify to join a pending class action, but can-
not do so because the EEOC refuses to advise
complainants of the existenre of such cases.

E. Budget Factors

Increased resources coald certainly strengthen
the EEOC enforcement program. However, prior
efforts to increase its funding were thwarted be-
cause the Commission and Congress disagreed
over the most effective use of current resources.
For example, Chairman Thomas requested a $26
million increase for fiscal year 1988. The EEOC
budget was increased by $13 million. In response,
Thomas characterized the increase as a defeat and
used it to justify staff cutbacks in significant
areas including the Systemic Litigation Unit,
which is responsible for pattern and practice
cases against large and complex businesses, and
litigation and travel line expenses, thereby impair-
ing the enforcement efforts of attorneys in district
offices.!

F. Personnel Practices

Obviously, effective enforcement programs are
dependent on having sufficient staff. However,
as a cost-saving measure, the EEO. downgraded
area office investigators from typically ©S-11
levels to GS-9. The practical effect was to lower
the general knowledge and skill of the staff
responsible for initi=lly processing charges. Be-
cause experienced inv..tigators do a greater
amount of work more efficiently, the downgrad-
ing of investigators has had a detrimental impact
on complaint processing time, quality of investiga-
tions, and volume.

Chapter Xl

Many of the EEOC management problems, includ-
ing low morale and widespread job dissatisfac-
tion, as well as delays in charge processing, may
be due to the EEOC’s "new and improved"
Charge Data System. Commission Chairman
Thomas concedes that the system does not work
as well as it should. Indeed, district managers
have stated publicly that the system is cumber-
some and time-consuming, and that the software
is insufficient for son:e daily, routine, oifice
operations. - For example, there has been no way
to flag cases which had been pending for so long
that the statute of limitations period was about to
run.




lil. Changes in Regulatory Policy
and Litigation Concerning
ADEA Enforcement

A. Regulatory Actions

The Commission has broad regulatory power but
it has been reluctant to issue policy statements
responding to new challenges or problems arising
under the ADEA. instead, the EEOC relies on
whatever patchwork of policy that emerges from
judicial decisions or the increasing number of
cases settled through conciliation. While resolu-
tion of individual complaints is laudable, the
resulting impact on other victims of discrimina-
tion is limited. Policy set in this fashion does not
have the same real effect on employer behavior
that rulemaking does.

1. Pension Accruals

Among the most significant threats to older
workers is the EEOC’s consistent undermining of
their rights to pension accruals. Since 1979, the
EEOC has interpreted the Act to permit
employers to cut off pension accruals, contribu-
tions, and financial credits for employees who
work beyond the normal retirement age of sixty-
five. In June 1984, the EEOC, acting on the ad-
vice of its general counsel, voted unanimously to
rescind that inter%retation because it was inconsis-
tent with the Act.?

Following the Commission’s vote, White Honse
officials expressed disapproval of the proposed ac-
tion in several meetings with at least three com-
missioncrs and the EEOC chief of staff.2!
Subsequently, the Commission dropped its
proposed rule and simply continued its policy of
allowing employers to terminate pension accruals
for workers after age sixty-five. The EEOC
refused to alter its policy until Congress amended
the ADEA, as part of the Omnibus Budget Recon-
ciliation Action of 1986, and explicitly prohibited
employers from cuiting off pension accruals, con-
tributions, and credits for workers who reach age
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sixty-five.

Because that amendment was nat to take effect
until 1988, a suit by senior organizations in 1987
sought an immediate cessation of the EEOC’s pen-
sion cut-off policy. A federal court ordered, inter
aliu, the EEOC to promuigate a new rule to as-
sure protection for all workers until the new law
could take effect. The EEOC did not fully comply
with the court order, and appealed to overturn the
portion of the court’s order forcing it to promul-
gate a new affirmative rule until the new law took
effect. The appeal was successful, based on the
limited theory that courtg must defer to an agency
in rulemaking decisions. 2 As a result of the dis-
trict court’s decision, however, the EEOC did
modify its policy to the limited cxtent of rescind-
ing its previous written policy permitting cut-offs
of pension accruals.

More recently, the Internal Revenue Service
issued proposed regulations to implcment the Om-
nibus Budget and Reconciliation Act of 1986
regarding the accsual of pension benefits past nor-
mal retirement age. The proposed regulations
permit defined contribution plans (those in which
the employer promises to allocate a set pevcent-
age of compensation each year toward the
employee’s pension) to limit the number of years
of service for which an employee may receive al-
locations of employer contributions and forfei-
tures. However, neither the Omnibus Budget and
Reconciliation Act nor the ADEA authorized such
limits on years of service in defined contribution
plans. Because the proposed rule allows
employers to use years of service as a proxy for
age, without justification in either law or business
necessity, it should not be adopted.

2. The Apprenticeship Exclusion

The ADEA does not permit employers to dis-
criminate in favor of younger workers in staffing
apprenticeship training programs. However, the
EEOC has carved out a blanket exemption for ap-
prenticeship programs. In 1980, and again in
1984, the EEOC general counsel advised the Com-
mission that this exception is legally insupport-
able, a conclusion shared by a federal district
court in New Y%k in a case to which the EEOC
was not a party.“” In response, EEOC did vote to
eliminate the apprenticeship exception. However,
the Office of Management and Budget opposed
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the change and the Commission ultimately
dropged its proposal and continued the excep-
tion.4*

3. Waiver of Rights

Prior to 1687, employers were not permiited to

get employees to sign a waiver of rights or settle
claims under the ADFA without seeking EEOC
permission. However, in July 1987, the Commis-
sion adopted a final rule that permitted employers
to obtain a waiver of rights, and to settle claims
under the ADEA without its supervision. The
EEOC, which adopted the rule without any sup-
porting evidence, reasoned tha! he number of
requests for supervision of waivers would make
such supervision impracticable. It is clear,
however, that the new rule places an undue bur-
den on the individaal to prove that the waiver or
settlement was coerced. In many cases, the in-
dividual who signs such an agreement may be
wholly unaware or misinformed of their rights
and the protections under the Act. The rule also
ignores the enormous difference in sophistication
and bargaining power between an employer and
an older worker, and forgoes the benefit which
would be obtained by a case-by-case review of
such agreements.

Ironically, the Commission initiated its new
rule after a panel of the U.S. Court of Appeals for
the Sixth Circuit held that the ADEA prohibited
employers from seeking unsupervised waivers and
releases. The court reasoned that remedies avail-
able under the ADEA are identical to those avail-
able under the Fair Labor Standards Act, which
prohibits unsupervised waivers and releases as
contrary to public policy. The Sixth Circuit en
banc reversed the panel decision.” Congress
recognized that the EEOC rule permitting waivers
undermined the remedial purposes of ADEA, and
through a rider on the EEOC appropriation for fis-
cal years 1988 and 1989, temporarily prohibited
the EEGC from enforcing the rule. The Commis-
sion, however, has not acted to modify its rule.

B. Litigation

Under the Reagan administration the Commission

also dramatically altered its litigation strategy i
a number of key cases in ways that did not fur-

Ol -1 97 186




ther the purposes of the Act or protect the
employees’ interests.

In some cases, the EEOC has taken a pro-
employer stance. In other cases, the Commission
allowed the commissioners’ personal views,
rather than the law, to influence official policy. In
yet other cases, the EEOC undermined positions
taken by victims of discrimination who initiated
their own suits under ADEA.,

1. Litigatior: Strategy in Favor of

Employers

One blatant example of the Commission’s shiit
in litigation strategy s the Cipriano case.“® Initial-
ly, the EEOC did not seek to intervene in
Cipriano until the district court asked that it do
so. Thereafter, the general counsel drafted a brief
contending that the employer’s early retirement in-
centive plan violated ADEA by denying older
workers the sume benefits Jffered to younger
workers. The Commission was unhappy with that
argument, and ordered another attorney to redraft
the brief. At the direction of the chairman and
vice chairman,”’ the Commission ultimately
decided not to intervene but rather file a friend of
the court brief to oppose the employee’s claim
and to lay out the employer’s defense.

In the Paolillo casz,?® several workers over age
sixty asserted that their employer had coerced
them unfairly into accepting early retirement.
After the plaintiffs won on appeal, the EEOC
filed a friend of the court brief seeking modifica-
tion of the decision. The brief asserted that the
court erroneously applied a lower standard of
proof than that required under ADEA to prove an
employer’s "coercion." The EEOC sided with the
corporate employer and another friend of the
coust, the New York Chamber of Commerce,
against the plaintiffs.

2. The Influence of Personal Opirions and
Preferences

The Commission’s litigating posture frequently
appears to be influenced by individual
commissicners’ personal opinions and preferen-
ces, rather than reasoned interpretations of exist-
ing law. The Lusardi case®® illustrates how far
the Commission has strayed from principles of
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neutral law enforcement. In Lusardi, Xerox laid
off over thirteen hundred workers for economic
reasons. These layoffs affected a large percentage
of older workers. The EEOC repeatedly refused
to join the case because, in iis view, the plaintiffs
were adequately represented by counsel.
However, EEOC staff suggest that certain
commissioners’ beliefs that an employer should
be allowed to discriminate against older workers
on ecoromic grounds, even though the law is
clearly to the contrary, Was the real reason for not
supporting the plaintiffs.>

3. Misallocation of Resources

The Commission’s decision to focus its litigation
eiforts in the area of public safety raises ques-
ticns about the misallocation of resources. Since
1987, the majority of cases initiated by the Com-
mission challenge maximum hiring ages and man-
datory retirement ages for public safety
occupations.>

However, the Commission refused to join Lusardi
to help laid-off workess, despite years of inves-
tigation and legal rggearch in preparation of the
employees’ claims.™ The EEOC general cornsel
originally recommended participating in both the
Cipriano and Lusardi cases to challenge alleged
discriminatory employment practices. However,
the Commission rejected that advice aad disap-
proved of the litigation, even though it had com-
mitted significant resources and investigator
hours to those cases.

The EEQC also has failed io establish a clear
policy on carly retirement incentive plans. Com-
panies frequently use Early Retirement Incentive
plans (ERIs) in order to scale back their opera-
tions during mergers, dowasizing, and restructur-
ing. However, these plans are being challenged as
coercive, weighted toward older workers, and in
some instances, targeted against those workers
nearest retirement. Al .ough their use poses dif-
ficult legal questions, and there was clearly a
need for case law to clarify the application of
ADEA to ERIs, the EEOC has not yet filed a
single case in this arca.
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IV. Recommendations for
Change Iin Areas of Policy and
Rulemaking

A. Case Backlogs

The Commission’s top priority must be tu restore
its ability to process charges in a timely manner.

Improving the EEOC’s overall efficiency does not
simply require more funding. Instead, it requires
administrative discipline to assure the timely
processing of current charges, gradually lower the
processing time or the backlog of charges,
provide notice to complainants as charges near
the expiration of the statutory period for filing
suit, and support the special needs inherent in in-
vestigating pattern and practice cases.

B. Waivers and Settlements

EEOC rules which permit employers to obtain
a waiver of rights and settlement of claims
without court or EEOC supervision contradict the
ADFA. The Commission should issuc & rule to re-
quire supervision of waivers of rights and settle-
ment of claims similar to the practice successfully
emplo%sd for many yearc by the Department of
Labor.

C. Early Retirement Incentives

The Commission plans to issue rules pertaining
to Early Retirement Incentive plans (ERIs). The
EEOC must proceed cautiously to assure that the
final rules in this area reflect judicial authority on
the issue and place the burder on the employer to
establish that such incentives are voluntary and
free from age-based determinations.

D. The Apprenticeship Exemption

The EEOC should issue a final rule to end the
current exemption of apprenticeship programs
from the ADEA.

fTon
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E. Pension Accruals, Credits, and
Contributions

Rules governing pension accruals, credits and
contributions must disallow any exception, includ-
ing limits on years of service and participation,
which are not explicitly set forth in statutory law.

F. Budget

Resources must be efficiently allocated to re-
stor e the Commission’s litigation budget to levels

N
)
equivalent tc the levels in 1980.
G. Disclosure and Accountability

The Commission should follow jts general
counsel’s litigation recommendations unless it
provides written reasons for deviating from it.

The EEOC should immediately end its practice
of not disclosing, to a complainant, information
about the position of the employer charged with a
violation. The Commission should also autornati-
cally notify a complainant of any pending lawsuit
against the same party, and advise the com-
plainant of the right to join the action as a class
member or intervenor.
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CHAPTER XiV l. Introduction

The role of the federal government is crucial in

EQUAL EMPLOYMENT setting the appropriate tone for civil rights en-
OPPORTUNITY forcement in this country. As is the case in

private corporations, it is the attitudes and
o policies of those individuals at the top that estab-

by Claudia Withers and lish the commitment of the Unit=d States to

Judith A. Winston szcure equal employment ofportunity for
minorities and women. Such was the example set
by President Lyndon Johnson when he made a par-
sonal effort to secure the passage of the Civil
Rights Act of 1964. It was during the Nixon ad-
ministration, under then-Secietary of Labor
George Schultz, that the concept of affirmative ac-
tion "goals and timetables” was developed to
measure progress in eradicating employment dis-
crimination. Their actions demcnstrated to mil-
lions of Americans the central role of the federal
government in providing equal employment oppor-
tumity. In contrast, during the Reagan administra-
tion there has been a dearth of positive and
consistent leadership by the federal agencies
responsible for enforcement of employment dis-
crimination laws. As a result, it will be necessary
to rebuild and redirect the law enforcement
capacity of the Equal Employment Opportunity
Commissicn (EEOC), the Office of Federal Con-
tract Compliance Programs (OFCCP), and the
Department of Justice, if those agencies are to
contribute positively to the elimination of employ-
ment discrimination and improving the sconomic
status of women and minorities.

S U,

<01

Q
. [MC Chapter XIV 190




-

202

Il. Status of the Workforce

The employment and economic status of women
and minorities underscores the dimension of the
task confronting the federal government if the na-
tion is to eradicate employment discrimination.

A. Women

Wor.en can no lenger te scen as peripheral or
temporary participants in the workforce. During
the past five years the number of employed
women has risen by nearly 8 million. As a result,
in 1988, women accounted for 45 percent of all
employed workers. Hilf of all black workers were
women, 44.1 percent of all white workers were
women, and 39.5 percent of all Hispanic workers
were women. Moreover, the labor force participa-
tion rates among black, white, and Hispanic
women are nearly equal. In 1987, 58 percent of
black women, 55.7 percent of white women, and
?2 percent of Hispanic women were in the labor
orce.

As a result of the enforcement of antidiscrimina-
tion statutes and affirmative action remedies,
some progress was made in increasing the percent-
age of women in traditionally male jobs. For ex-
ample, the percentage of women lawyers
increased from 5 to 14 percent, operations and
systems researchers and acalysts from 11 to 28
percent, pharmacists from 12 to 24 percent, and
veterinarians from 5 to 13 percent.

Notwithstanding that progress, in the first half
of 1988, the majority of women were working in
predominantly female, low-paying occupations.
Women fill only 9 percent of the skilled precision
production, craft, and repair worker jobs, and 26
percent of the operators, fabricators, and laborers.
Even within these occupations, women are
clustered in a narrow band of "female" job
categories. Women accounted for 93 percent of
all dressmakers, and 70 percent of electrical and
electrenic assemblers; both job categories which
reflect women’s traditional skills being trans-
ferred from the home to the factory.
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Most women are primarily clerical, service, and
health workers and elementary and secondary
school teachers.” Minority women, in particular
black wonien, are "crowded” within traditionally
female jeb categories. Black women generally
hold the lowest paying among the traditionally
female jobs: domestic ard personal service work,
child care workers, nurse’s aides, and food
counter workers.” Hispanic women, while also
employed as clerical workers, are employed to a
greater extent as operatives: dress makers, as-
semblers, and machine workers.

Persistent occupational segiegation of women
results in a continuing disparity in wages. Current-
ly women earn 65 percent of male earnings. The
disparity is greater for minority women: black
women earn 58 percent of male earnings, and
Hihpg.nic women earn 55 percent of male earn-
ings.

Women work because they must. The majority
of women who work outside the home substantial-
ly or fully support themselves and their families.
Minority women make an even larger economic
contribt%tion to their families than do white
women.” The majority of women in the labor
force in March 1987 were either single (25 per-
cent), divorced (12 percent), widowed (4 percent),
separated (4 percent), or had husbands whose
1986 tota! earnings were less than $15,000 (15
percent).

Mothers are more likely to work outside the
home than in previous years. The percentage of
working mothers of school-aged children in-
creased from 55 percent in 1975 to 72 percent in
1987, compared to 55 percent in 1975. By March
1987, 60 percent of all children under the age of
eighteen had mothers in the workforce. Fifty-two
percent of married women with children less than
one-year old now work outside the home, com-
pared to 39 percent in 1980. Both parents w%rk in
almost sixty percent of two parent families.!

The occupational scgregation of women and the
resultant disparity in wages means poverty for
women and their families. In 1986, women repre-
sented 61 percent of all persons aged 16 and over
who had incomes at--or below--the poverty level.
In 1986, the proportion of poor families main-
tained by "wvomen was 51 percent. Nearly 75 per-
cent of black families with incomes below the
poverty level were headed by women. Forty-nine
percent of Hispanic families and 42 percent of
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white families were similar} situated.!! The
poverty rate of all persons in families maintained
by women with no husband present was 34.2 per-
cent. The poverty rate for related children was
higher: 54.4 percex:f..l

B. Blacks and Hispanics

In 1985, whites, Hispanics, and blacks had
virtually identical labor force pariicipation rates--
65 perfgnt, 64.8 percent and 62.7 percent, respec-
tively. ~ The economic status of black and
Hispanic citizens is also a national disgrace. In
1987, the poverty level for a family of four was
$11,611; 21.4 million whites lived below the
poverty level, compared to 9.7 million blacks (up
from 9 million in 1986) and 5 million Hispanics.
The poverty rate for whites decreased from 11 per-
cent to 10.5 percent, while the poverty rate of
blacks increased from 31.1 percent to 33.1 per-
cent. The poverty rate for Hispanics was 28.2
percent.

Similarly, the median income for black and
Hispanic families is significantly less than the
median income for whits families. In 1987, the
median income of black and Hispanic families
was $18,100 and $20,310, respectively. In con-
trast, the median income of white fam:ilies was
$32,270. The median income for black and
Hispanic mastiec-couple families was $27,730
and $24,§§0, compared with $35,300 for vhite
families. :

Blacks are more likely to be employed as wage
and salary workers. while whites are more likely
to be self employed. Among wage and salary
workers, blacks are more likely to be employed in
government positions, while white workers are
more likely to be employed in private nonagricul- .
tural and agricultural sectors.'® Black workers are X
clustered in four industry sectors: government, ser-
vices, transportation, communications and public
utilities and nondurable goods manufacturing.
Biacks are iess likely than their white counter-
parts to be in managerial, professional, technical,
or sales occupations; they are more likely §° be
laborers, service workers, and operatives.1
Hispanic workers account for over 7 percent of
the labor force and ars projected to account for 8
to 10 percent by 1995. Hispanics also work in oc-
cupations that are low-paid, low-skilled, and vul-
nerable to high rates of unemployment. Like
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blacks, Hispanics are underrepresented ‘n
mznagerial and professional occupations. They
are overrepresented among operators, fabricators,
and laborers. They are also over-represented in
farm, farm-related and service occupations.

As is the case with black workers, Hispanic
workers face constant unemployment. A study vy
the National Council of La Raza indicates that
Hispanic unemployment is usually 60 percent
greater than that of whites, whether the economy
is good or bad. The unemployment rate has been
consistently_highest for Puerto Ricans, and lowest
for Cubans.?’

C. Jobs and the Workforce in the Future

Between 1985 and 2000, mincrities will make
up 29 percent of the net additions to the
workforce, and will be more thep 15 percent of
the workforce by the year 2000.?! Black women
will comprise the largest share of the increase in
the nonwhite labor force. Black women yorkers
also will outnumber black men workers.?
Women will comprise appro~imately 60 percent
ot the new entrants into the laber force between
1985 and 2000, and 61 percent of all women will
be at work, of whom, many will be working
mothers.

Professional, technical, managerial, sales, and
service jobs categories will grow (he fastest in the
frture. More than half of the new jcbs created in
the future will ~equire some education beyond
high school, and almost a third will be fiiled by
college graduates. Median years of education re-
quired by the new jobs that are created will be
13.5, compared to 12.8 for the current work-
force.”” There will be few jobs for the unskiiled.
The job wili be in service occupations--cooks,
nurse’s aides, waiters, janitors, aud administrative
support--secretaries, clerks, computer operators,
and markeling and sales, particulaily cashiers.

The demogr=ovhics of the future workforce
clearly suggests there will be ample opportunity
for discriminating employment practices to
fiourish absent vigorous and effective enforce-
ment of civil rights laws. Of course, other
programs are needed to train and retrain workers,
and to accommodate the family responsibilities of
all workers.

D. EEO as a Tool for Economic Advan-
cement

Ending employment discrimination alone will
not close the substantial economic dJisparities
among men, women, and minorities.

For example, General Motors recently agreed to
pay $2 to $6 million to settle a claim that black
workers were systematically denied pay increases
and promotions in plants in Michigan, Indiana,
and Ohio. The Long Island Railroad agreed to
pay $1.4 million in back pay, establish training
and skills programs, and special promotional op-
portunities. And, the Mississippi State Employ-
ment Services was found to have discriminated
against blacks in job referrals.

At the same time, agencies of the federal govern-
ment have been called to account for dis-
criminatory practices. Since 1972, approximately
twenty class actions and a host of individual
cases have resulted in decrees or settlements af-
fording substantial relief to victims of ¢iscrimina-
tion in agencies including the Departments of
State, Energy, Labor, the Federal Trade, Maritime
Commissicns, NASA, the Genera! Accounting Of-
fice, and the Government Printing Office.

Approximately $30 million in back poy has
been awarded since 1972 to victims of race and
gender discrimination. Most recently, an internal
report by the Navy identified widespread but sub-
tle discrimination against minority sailors includ-
ing practices such as channeling into nontechnical
areas where opportunities for promotion are
fewer, lower overall evaluations, and failure to
direct recruiting advertising to minority areas.
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lli. The Agencies and the Laws
They Enforce

The three agencies which have the primary respon-
sibility for administering federal nondiscrimina-
tion employment laws are the Department of
Justice, the Equal Employment Opportunity Com-
missioi: and the De_artment of Labor. These agen-
cies are responsib!~ for enforcing the principle
statutes--Title VII -* . _z Civil Rights Act of

1964, and the Equal ’ay Act--and Executive

Order 11246 which prohibit race and sex dis-
crimination in employment.

A. The Equal Pay Act, Title VII and
Executive Order 11246

The Equal Pay Act (EPA), 29 U.S.C. Sec 206(d)
was enacted in 1963 as part of the Fair Labor
Standards Act (FLSA) of 1938. It prohibits sex-
based differentials in wages paid for performance
of work that is substantially equal in terms of
skills, etfort, and responsibility. The EPA applies
to private and public sector employees, as well as
to labor unions.

The Equal Employment Opportunity Commission
is responsible for the enforcement and administra-
tion of the EPA. As proposed in June 1963, as
part of a comprzhensive civil rightz bill then
unde‘{ consideration by the U.S. Congress. Title
VI prohibited discrimination in p' ‘vate employ-
ment on the basis of race, color, national origin,
and religion. The ban on sex discrimination in
employment was not added to the proposed legis-
lation by its opponents in an attempt to rally op-
position.

Proscriptions entered in Title VII are applicable
to employers of fiftezn persons or more, engaged
in an industry affecting commerce, including
employment agencies and labor unions. In 1972,
Title VII was amended to cover public employers
as well as educational institutions.

Since 1972, the Equal Employment Opportunity
Commission, an agency created by the Civii
Rights Act in 1964, has had authority to process,

investigate and conciliate employment discrimina
¥
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tion complaints and, if necessary, bring suits
«gainst employers and others in federal courts.
The EEQOC also has authority to promulsate inter-
pretive regulations and guidelines delineating the
nature of practices and policies prohibited by
Title VIL. However, only the Department of Jus-
tice may file suit against public employers.
Executive Order 11246, as amended, prohibits
discrimination by businesses that contract with
the federal government; it also requires federal
contractors to implement affirmative action
programs for the hirin%?nd promotion of
minorities and women.*> Federal contractors and
subcontractors employing fifty or more persons,
and having $50,000 or more in federal contracts,
develop a written affirmative action plan. Those
plans, must include numerical goals and
timetables to eliminate any underutilization of
women and minorities in any job category.2®

IV. The Enforcement Agencies

A. The Department of Justice

The jurigldiction of the Department of Justice to
enforce?’ Title VII is limited to litigation to chal-
lenge discriminatory employment practices of
state and local governments and, in a few cases,
of federal contractors.”” Despite that limited man-
date, the Civil Rights Division of the Department
)f Justice has had considerable influence on the
development of equal employment opportunity
law by virtue of its control over federal civil
rights litigation and policies, generally, and its
responsibility for coordinating and reviewing all
civil rights policies and regulations of federal ex-
ecutive agencies and departments.

Prior to 1981, the Civil Rights Division had
been in the forefront of effective efforts to
vigorously enforce federal equal employment op-
portunity laws. The Division initiated, or par-
ticipated in, precedent-setting employment
discrimination cases. For example, the Division
successfully litigated two of the earliest cases
which established that Title VII prohibits overt,
purposeful, discrimination as well as racially
neutral practices that have a disproportionate ad-
verse effect on protected groups or perpetuates
the effects of past discrimination.

The Division was afso at the forefront in develop-
ing effective remedies for violations of Title VIL.
Its positign in United States v. Local 53, Asbestos
Workers, ! »first established the principle that af-
firmative steps must be taken to correct the ef-
fects [of] past discriminatory employment
practices."”“ The Division forged new ground by
secking judicial approval of important remedies,
such as back pay and retroactive seniority, and
forcefully argued in its cases--as well as in cases
in which it participated as amicus--to %ustain the
use of numerical goals and timetables.> It did so
undcrs%v)th Republican and Democratic administra-
tions.

In contrast, between 1981 and 1988, under the
leadership of Assistant Attorney General William
Bradford Reynolds, the Department of Justice

- 208

Chapter XV




retreated significantly from some well-established
civil rights laws and policies and from the
vigorous enforcement of other laws. At the same
time, the Department and other federal agencies
failed to develop and implement cohesive and con-
sistent civil rights policies, frcquently sending
mixed signals to the courts. That inconsistency un-
dermined the government’s credibility and under-
cut the traditional deference courts traditionally
gave it in the interpretation of federal equal
employment statutes and regulations.

1. Policy Developments

8. Change in Policy Regarding Affirmative
Action Remedies.

Early in his tenure, Assistant Attorney General,
William Bradford Reynolds abandoned the
Department’s tradition of vigorous enforcement
of Title VII and support for effective remedies. In
testimony befure Congress, Reynolds announced
that the Justice Department no longer would urge,
or in any way support, "the use of quotas or any
other numerical or statistical fornulae as a
remedy to correct systemic discrimination even
when the Department proved in court that an
employer had en, 6gaged in a pattern cr practice of
discrimination.3® That newly adopted position
was premised on the ratiorale that numerical
measures under any and all circumstances con-
stituted "preferential treatment" in violation of the
"color blig,fl" mandates of the Constitution anr
Title VIIL.

The practical consequences of the Division’s
shift were soon evident. Rather than asking courts
to impose--or employers to adopt--remedies to en-
sure the hiring and promotion of protected
groups, the Division sought remedies that relied
almost exclusively on recruitment programs.™ If
the relevant applicant pool included women and
minorities, the Division deemed that the employer
bad taken sufficient remedial action. The actual
number of women and minorities hired, or
promoted, was irrelevant.

Such a policy was without support iu: {ederal
constitutional and statutory law or logic. Goals
and timetables and other numerical mcasures have
been incorporated into court orders and statutes to
eliminate historical job segregation and dis-
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crimination. Employers have developed affirm-
ative action plans which include numerical
criteria to measure the rate of progress in remedy-
ing the employer’g underutilization of women and
minority workers.”” Title VII recognizes the
broad remedial powers of courts to order affirm-
ative action by employers who have violated the
law."” Moreover, the Congress recognized the
utility and appropriateness of affirmative action
as a tool to eliminate discrimination in the federal
workforce, in 1972, when it amended Title VII to
add Section 717. Section 717 makes federal agen-
cies responsible for implementing affirmatlve ac-
tion plans for minorities and women.*' Title VII,
as it had been interpreted by the courts supported,
encouraged, and sometimes required, the use of af-
firmative action. And, as early ay 1978, the
United States Supreme Court had articulated prin-
ciples supporting and, subsequently, upholding
the use of race-conscious remedies in education,
contracting, and employment.

Several years prior to 1981, the United States
Supreme Court upheld the use of race and sex-
conscious prcgrams in education, contracting, and
emp.oyment in three cases--the first trilogy of af-
firmatiye action cases. In Regents of California v.
Bakke,* 42 five of the nine Justices held that race
can be a factor in professional school admis f
decisions. In United Steelworkers v. Weber, - the
court upheld under Title VII a voluntary affirma-
tive action program to provnde training oppor-
tunities eliminate conspicuous racial m&ajﬂance in
traditionally segreg; ted job categories.”” In Ful-
lilove v. Klutznick,” the Court upheld federal
legislation that set aside a minimum percentage of
federally funded public works contracts for award
to minority business enterprises.

b. Attempts to Overturn Affirmative Action
Remedies.

The Division’s repudiation of affirmative action
remedies was not limited to cases initiated or un-
resolved as of 1981. Rather, the Department at-
tacked and sought to undo affirmative action
remedies that had been agreed to and ordered by
courts in decrees entered prior to 1981. It did so
by attempting to construe a narrow Supreme
Court decision in Firefighiers Local Union No.
1784 v. Stoits, 467 U.S. 561 (1984) in an over-
broad fashion.
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Stotts arose out of a 1977 class action filed by
black fire fighters in Memphis alleging a pattern
and practice of racial discrimination. The parties
eventually agreed to a decsee that established
long-term affirmative action hiring goals. During
a budget crisis in 1981, Memphis needed to lay
off municipal workers, including firemen. The dis-
trict court entered a temporary restraining order
prohibiting the layoff of any black employees
hired pursuant to the hiring goals set forth in the
decree. White fire fighters with greater seniority
took the case to the Supreme Court. The Supreme
Court held that seaiority may be awarded as a
remedy only to identifiable individual victims of
discrimination. Because the black employees,
whose jobs were protected under the district
court’s layoff order, were not specifically provea
victims of discrimination, they could not be given
seniority as a remedy, and therefore, could not be
retained over white employees with greater
seniority. The Court made it clear that its holding
dealt only with the retroactive application of Title
VIP's seniority provision.

Nevertheless, the Justice Department seized
upon the decision in Stotts to argue that g/l forms
of gender- or race-conscious relicf were
prohibited under the Constitution as well as Title
VIL.

Following Stotts, the Department sent ietiers to
more than fifty state and local governments and
agencies throughout the country seeking to reopen
cases that the Division had settled pursuant to
decrees which provided for race- and sex-con-
scicus remedies. The Division contended that
such remedies were unlawful under Stotts. Al-
though virtually none of the recipients of those let-
ters agreed to join ths Depariment in motions to
overturn the decrees, 6 it continued to advance its
arguments in the courts. All seven of the federal
appellate courts which copsidered the position by
the Civil Rights Division” " ultimately rejected it.

Attempted abandonment of hard fought and set-
tled remedies provided the clearest evidence of its
failure to enforce civil rights laws and policies.

Its new emphasis was on the rights of white
males--the beneficiaries of centuries of discrindna-
tion against women and minorities; comparatively
little action was being taken on hehalf of women
and mincrities. Thus, while the Department
reopened fifty cases to dismantle affirmative ac-
tion remedies which had proved effective, it filed

only a yearly average of fifteen new employment
discrimination cases on behalf of blacks and
women.

¢. The Second Trilogy: The Supreme Court
Responds

Despite repeated defeat in the federal appellate
courts, the Department continued to argue its posi-
tion in numerous Supreme Court affirmative ac-
tion cases. On July 2, 1986, the Sujyreme Court
issued opinions in three cases--the second trilogy
of affirmative actior: cases. Once again, these
decisions resoundingly rejected the arguments of
the Department that race- and sex-conscious,
and affirmative action, plans to remedy past dis-
crimination are per se illegal under Title VIT,

In Wygant v. Jackson Board of Education,
issue was whether black teachers could be
retained while more senior white teachers were
laid off in order to preserve the gains of recent
minority hiring. Although the Court rejected the
layoff provision because it was not sufficiently
tailored to achieve the purpose of retaining
minority teachers, the Court hel¢ that race-con-
scious affirmative action plans are constitutional
where there is "strong basis in evidence" of dis-
crimination for adopting the plan.5

In the next case, Local 93 v. City of Cleveland,’!
the Court upheld a consent decree that reserved a
certain percentage of promotions for black fire
fighters. The Court held that affirmative action
programs may benefit individuals who are not ac-
tual victims of the discriminatory practices. The
Court emphasized further that Congress intended
for voluntary compliance to be the method
preferred for ensuring nondiscrimination in
employment, Finallx, in Local 28, Sheetmetal
Workers v. EEOC,>* the Court specified the cir-
cumstances under which race-conscious relief
may benefit members of groups which have been
discriminated against, but who have not been ad-
judicated to be actual victims of discrimination.

In 1987, the Supreme Court provided further
guidance . . . and again rejected contentions of
the Justice Deparfment . . . in its decisions in
U.S. v. Paralise,”” and Johnsorg v. Santa Clara
County Transportation Agency. 5
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In Paradise, a federal district court held that
the Alabama Department of Public Safety had
engaged in a “blsatant and continuous pattern of
discrimination.">® Accordingly it was ordered to
hire one black trooper for each white trooper
hired "until approximately twenty-five (25) per-
cent of the Alabama state trooper force is com-
prised of Megroes." The order yas affirmed by
the Court of Appeals in 1974,5 and a consent
decree to implement the order was approved by
the district court in 1981. The Department of Jus-
tice, which had earlier intervened in the casc on
behalf of the black victims of the discrimination,
switched sides and appealed the court’s g)rder on
the grounds that it w¢ unconstitutional. 8

The Supreme Court upheld the one-for-onc
promotion requirement because it was narrowly
tailored to serve its purposes, necessary to
eliminate the effects of Alabama’s long-term,
open, and pervasive discrimination, including the
absolute exclu ion of blacks.

In 1987, ".ae Supreme Court was presented with
its first opportunity to address the lawfulness
under Title VII of sex-based voluntary affirmative
action in Johnson v. Transportation Agency of
Santa Clara Coum‘y.’9 The Transportation Agen-
cy had voluntarily adopted an affirmative action
plan after determining that women and minorities
were severely underrcpresentgg in many job
categories within the agency.” Pursuant to the
affirmative action plan, a fully qualified woman
was promoted, over a marginally more qualified
man, to a skilled crafts position . - which women
were drastically underrepresented. The male chal-
lenged the promotion as violative of Title VII.
The Department of Justice submitted a brief as
"{riend of the court" on behalf of the male.

The Court heid that the Agency’s affirmative
actior plan was lawful because it had been
adopted to redress a manifest imbalance of
women workers in a traditionally segregated job
category. The Court further held that the plan did
not unnecessarily trammel the rights of male
employees, nor did it create an absolute bar to
their advancement.
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d. Encouraging and Supporting Collateral
Attacks on Affirmative Action Consent
Decrees

Unfortunately, the efforts of the Department to
undermine effective affirmative action plans did
not cease after the Supreme Court repeatedly reaf-
firmed the lawfulness of affirmative action.
Rather, the Department continued to support col-
lateral attacks on negotiated settlements and con-
sent decrees which embody affirmative action
plans. For example, the Department advocated the
adoption of a rule which would allow any third
party wko believes himself to be harmed by an
employer’s adherence to a court approved affirma-
tive action plan to sue the employer in a wholly
differeat and independent lawsuit, Thus,
employers who wish to resolve discrimination
suits would, by doing so, risk new rounds of ex-
pensive "reverse discriminat’ 1" litigaticn.

The Department sought that precise ovtcome in
Marino v. Ortiz.5' In Marino, a group of white
police officers filed a lawsuit challenging the
terms of a consent decree in a separate case be-
tween Hispanic and black police officers and the
New York City Police Department. The consent
decree provided for the promotion of black and
Hispanic officers using court approved affirm-
ative action procedures. The white officers had
been provided with an opportunity to intervene in
the original case and also to object to the terms of
the proposed consent decree at a "fairness hear-
ing" before (e decree was approved by the
federal district court. Assistant Attorney General
Reynolds openly acknowledged that the Civil
Rights Division adopted the strategy of support-
ing collateral attacks to discourage affirmative ac-
tion.””

The Supreme Court by a divided vote (4-4) af-
firmed the Second Circuit’s opinion, that the
white officers should not be allowed to mount a
collateral attack on the affirmative action consent
decree approved by another court. The effect of
the four-to-four split of the Supreme Court,
however, is to leave open the question of whether
to allow collateral attacks in other cases. And, in-
:l2ed, the Department is supporting another col-
lateral attack on an approved consent decree in
Martin v. Wilks, a case involving black fire
fighters in the city of Birmingham, Alabama.

The case currently is pending before the Supreme
Court.

z
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e. DOJ Attacks on the Uniform Guidelines
for Employee Selection

One of the most significant developments in the
field of employment testing and selection was the
promulgation in 1978 of the Uniform Guidelines
on Employee Selection Procedures.%* The
Guidelines were drafted jointly by the Department
of Justice, the Labor Department, the Civil Ser-
vice Commission (now the Office of Personnel
Management), and the Equal Employment Cppor-
tunity Commission. The guidelincs set forth com-
mon standards to be used by the federal agencies
‘n evaluating the legality of employment tcsis and
other practices under Title VIL. The princ:ples em-
bodied in the Guidelines are based on the
Supiciae Court’s Jandmark decision in Griggs v.
Duke Power Co.%> In Griggs the Court held that
tests and other selection criteria for employment
that have a disproportionate adverse impact on
members of a protected class may not be used un-
less they are proven to be valid predictors of job
performance.

The Reagan administration, maing no secret
of its distaste for Griggs, has argued, in the alter-
native, for a test that would require a showing of
purnoseful discrimination to prove a violation of
Title VIL

Despite arguments by the Department to the
contrary, a unanimous Court in Watson v. Fort
Worth Bank & Trust,5 held that subjective selec-
tion criteria are discriminatory, if they violated
the Griggs disparate-impact theory. Watson con-
cerned a black woman bank teller who was consis-
tently denied promotion in favor of whites based
on subjective criteria used by her white super-
visors. The government’s brief, signed by :he
Equal Employment Cpportunity Commission, ar-
gued that proof of intentional discrimination
rather than the Griggs disparate-impact theory
should be applied to subjective employment prac-
tices.

And, in the 1988-89 term of the Supreme
Court, it once again is considering a case chal-
lenging the applicatiors of the Griggs disparate-
impact theory to subjective employmeng, practices.
In Atonio v. Wards Cove Packing Co. ,6 the brief
submitted by the Department contends that the
Court should lower the burden of proof on an
employer to show that a particular employment
practice is job related or a business necessity.

-
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f. Federal Sector Employment Practices

Early i his tenure as assistant attorney general,
William Bradford Reynolds also sent a letter to
the heads of’ all federal dzpartments and agencies
to discourage initiatives to hire and promote
minorities znd women pursuant to affirmative ac-
tion plans. The letter advised that the Department
"is unable to conclude at present that there is
statutory authcrity for compelling [the] use [of
goals and timetables] in affirmative action plan-
ning."69 In ag iticn, the Department was one of
two agencies'~ which failed to comply with
federal law that required all federal departments
and agencies to evaluate their employment prac-
tices, identify barriers to the hiring and promotion
of women, minorities, and the handicapped, and
develop affirmative action programs for each job
classification where there is significant under-
representation of members of those protected

groups.

2. Recommendations for the Department

of Justice N

A. The Assistant Attorney General for Civil
Rights should be a jawyer with both substantial
experience in, and commitment to, civil rights en-
forcement. He must enforce statutes enacted by
Congress and interpreted by the courts and duly
promulgated regulations, regardless of personal
views until such statutes and regulations are
modified.

B. The number of new cases that the Depart-
ment nitiated in the past eight years has been
woefully inadequate, given the magnitude of dis-
criminatory employment practices against women
and minorities.

It has become increasingly expensive to litigate
Title VII cases and private lawyers have become
reluctant to represent women and minorities--vic-
tims of discrimination--even though attorneys fees
may be recovered if they prevail. Consequently,
the Department must target its litigation against
defendants who can provide the greatest oppor-
tunity for economic advancement and upward
mobility.

C. The Division should reestablish its leadcr-
ship role in pursuing the innovative remedies. In
addition to affirmative action recruiting and
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hiring remedies that include goals and timetables,
the Division should promote employer-provided
or -firanced job training and educational
programs that promise to develop and enhance
skills as remedies in traditionally segregated jobs
including high-level staff positions in local and
state public agencies.

B. The Equal Employment Opportunity
Commission

The Equal Employment Opportunity Commis-
sion (EEQC), is responsible for eaforcing a
variety of federal statutes guaranteeing equal
employment oppor;’unity, including of Title VII,
the Equal Pay Act,’! the Age Discrimination in
Employment Act, Section 501 of the Rehabilita-
tion Act of 1973 (which p,)?hibits discrimination
on the basis of handicap),"“ Scction 717 of Title
VII of the Civil Rights Act (covering equal
employment opportunity for federal employees),
and the Fair Labor Standards Act Amendments of
1974 (which prohibits age discrimination in
federal employment).

Since Executive Order 12067 was adopted in
1978, the EEOC has had responsibility for provid-
ing "leadership and coordination to the efforts of
Federal departments and agencics to endorse all
Federal statutes, Executive orders, regulations and
policies73vhich require equal employment oppor-
tunity."'” An interagency memorandum of agrec-
ment between the EEOC, OPM and the
Department of Juctice reaffirmed EEOC’s posi-
tion as the lead agency fO,f coordinating all
Federal EEOC programs. 4

The EEOC’s primary enforcement tools are to
investigate and resolve complaints of discrimina-
tion filed by individuals, to initiate suits to chal-
lenge patterns and practices of systemic discri-
mination, and to intervene in suits brought by
private parties.

During the Reagan administration, the EEQC
failed to fulfill its role as the lead federal agency
for coordinating EEO enforcement policies, and
tc iavestigate and resolve complaints in a timely
manner. A number of factors contributed to that
resuli. First, there was substantial turnover in the
leadership of the Commission. Second, many of
those appoirted to leadership positions had little
or no expertise in EEO law, or commitment to the
agency. Third, management systems to ensure the
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resolution of complaints on a timely basis were
dismantled and were not replaced by other effec-
tive programs. Fourth, EEOC Chairman, Clarence
Thomas, permitted the Department of Justice
unilaterally to direct federal EEO policy, and
switched positions on important issues, such as af-
firmative action, thereby further eroding the effec-
tiveness of the Commission as a law enforcement

agency.
1. EEOC Leadership

Policy at the EEOC is made by five commis-
sioners who are nominated by the president and
confirmed by the Senate. At this writing, they
are; Chair, Clarence Thomas; Vice-Chair, Rosalie
Silberman; and commissioners, Tony Galle_os,
Joy Cherian, and Evan Kemp. Equally important
to the interpretation and enforcement of EEO
laws by the agency is the general counsel, who
must also be confirmed by the Senate.

There were a number of charges among the
Commissioners during the Reagan administration.
New Commissioners included William Webb and
Fred Alvarez (who both resigned), Rosalie Silber-
man, Evan Kemp, and Joy Cherian. Neither Silber-
man nor Cherian had prior EEO experience
before becoming commissioners.

President Reagan’s initial choices for EEOC
chair and general counsel offered little evidence
to inspire confidence that the Commission would
be run effectively. The first nominee for chair of
the EEOC, William Bell, a black Republican from
Detroit, Michigan who ran an executive search
firm, was strongly criticized for his lack of ad-
ministrative and civil rights experience,” and ul-
timately his nomination was withdrawn.

Clarence Thomas, the second nominee, and cur-
rent chair of EEOC, was not confirmed until May
of 1982, almost eighteen months after the begin-
ning of the Reagan administration. Thomas, a
lawyer, had served as the head of the Office of
Civil Rights in the Department of Education, and
on Reagan’s EEOC transition team in 198i. Al-
though there was no outright opposition to Mr.
Thomas’ reconfirmation in the summer of 1986, a
number of civil rights and women’s organiza-
tions, e7x6pressed grave concerns about his perfor-
mance.
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The position of general counsel in the Reagan
administration, was a lightning rod for controver-
sy. Michael Connolly, the first general counsel ap-
pointed by President Reagan, resigned in the fall
of 1982 after mounting criticism that he was too
sympathetic to employers, and had dropped or set-
tled cases over the objections of his staff, some-
times after (ﬂmmunications from the management
community.

The tenure of the next general counsel, David
Slate, was relatively short.”™ Slate resigned a’ter
a confrontation with Chair Clarence Thomas, over
Slate’s criticism in an internal memo of Thomas’
system for handling the processing of cases.

Jeffrey Zuckerman, Clarence Thomas’ Chief of
Staff, was Reagan’s third nominee for general
counsel. Zuckerman, who had been an attorney in
the Anti-trust Division of the Justice Department,
had no background in civil rights litigation, and
in his confirmation hearings and in meetings with
representatives of advocacy groups, took posi-
tions that were antithetical to the clear purposes
of the antidiscrimination laws and contrary to
legal precedent and EEOC policy. For example,
he opposed the use of affirmative actions goals
and timetables, and questioned the validity of the
Uniform Guidelines for Employee Selection
Procedures. Regarding age discrimination, Zucker-
man stated that worker eligibility for retirement
was a "reasonable factor other than age," and
thus, a valid defense under the Age Discrimina-
tion in Employment Act. Zuckerman had also
challenged the validity of the Equal Pay Act of
1963, suggesting that paying women less than
men would make them more attractive to
employers who would not otherwisc be inclined
to hire them. Zuckerman’s nomination was
rejected by the Senate Labor and Human Resour-
ces Committee. The current EEOC General Coun-
sel is Charles Shanor. Shanor, a former law
professor at Emory University, was confirmed
with little difficulty in 1987.

Early in the Reagan administration, the Com-
mission attempted to fulfill its obligation under
Executive Order 12067, and to be the lead agency
on EEQ issues. The Commission’s most visible ef-
forts were on the issue of gffirmative action. In
Williams v. New OrIeans,7 which involved dis-
crimination against black applicants and police of-
ficers in hiring and promotion, the EEOC

attempted to file an amicus brief in s%gport of af-
firmative action goals and timetabies.”>” Similarly,
the EEOC filed comments strongly criticizing an

OFCCP proposal to weaken the affirmative action
regulations implementing Executive Order 11246.

Ultimately, however, even these early efforts to
be independent from the Justice Department, were
unsuccessful. The EEOC did not file its amicuc
brief in the Williams case, and Thomas testifie.
in a congressional hearing that he did not believe
thz EEOC had the authority to file amicus briefs
in pullic sector cases.®!

Processing of Individual Complaints of Dis-
crimination

Individuals seeking redress of discriminatory-
employment practices under Title VII must file a
charge with the Commission; the Commission
then investigates the charge to determine whether
discrimination has occurred. The Commission
also investigates charges of unlawful discrimina-
tion under the Age Discriminastion in Employment
Act,8 and the Equal Pay Act.®*

A "backlog” of charges, which causes sub-
stantial delay in the resolution of claims, has
plagued the Commission since its creation.

During the Carter administration, the EEOC imple-
mented management systems in order to reduce a
substantial backlog cf charges. The goal of these
managemext systems was to facilitate prompt set-
tlements and avoid unnecessary extended inves-
tigation which would burden the charging party,
empioyers, and the agency. The "Rapid Charge
Processing” system, through face-to-face conferen-
ces between complainants and employers, reduced
the average length of time for processing a charge
from an average of gPproximately two years to
three to six months.”” Under the Reagan ad-
minis gatiou, the EEOC dismantled those sys-
tems.”~ From 1983 to 1985, the Commission
adopted policies requiring full investigation of &7
every charge filed,” a new enforcement policy,
and in February of 1985, an "Individual Remedies
and Relief" policy, which stated the belief of the
Commission jn full remedies for all victims of dis-
crimination.® In 1986, the Commission adopted
additional enforcement policies, including a

policy that would allow complainants to appeal
"no cause” findings by District Direacbtors to the
EEOC headquarters in Washington.
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2. EEQC Performance Data

All available evidence indicates the policy shift
has been a disaster and earlier gains have been
lost. Managerial systems implemented in the
1970s helped reduce the backlog from 126,000 in
1975 to 55,000 in 1980 to 31,000 in 1983, when
they were dismantled. Moreover, the number of
charges has increased steadily from 29 percent in
1981 to a high of 59.5 percent in 1986. In 1987,
the no-cause rate decreased slightly to 55.3 per-
cent. Since then, the backlog of complaints has
doubled to 61,686.

An average length of time for processing in-
dividual charges is now 9.3 months, compared to
the three to six and a half months in the last full
year of the Carter administration.” It might be ar-
gued that the increased time for processing in-
dividual charges is due to the Commission’s new
investigation policy; however, an October 1988
report released by the General Accounting Office
(GAO) demonstrates that the Commission’s full
investigation policy has had little effect on the 22-
tual investigation of individual charges. The GAO
reviewed the investigations of charges that bad
been closed with no cause determinations by six
EEOC district offices and five state agencies from
January through March of 1987. The GAO study
found that 41 to 82 percent of the charges closed
by EENC offices were not fully investigated, and
40 to 87 percent of the charges closed by state
agencies were not fully investigated. GAO noted
that the factors that contributed to incomplete in-
vestigations included (1) a perception by the in-
vestigative staff that the Commission was more
interested in closing cases to reducc the backlog
than full investigations, (2) disagreement on the
EEOC’s full investigation requirements, and (3)
inadequate EEQC monitoring of state agencies’
investigations.

The Individual Remedies and Relief Policy
adopted by the Commission has also come in for
substantial criticism. First, the focus on individual
relief to the apparent exclusion of classwide
relicf, coupled with the decrease in class action
litigation, demonstrates the administration’s nar-
row focus on individual victims of discrimination.
Second, the policy contravenes well established
legal precedent in recommending that incumbent
white emplovces be bumped from gositions in
favor of victims of discrimination.”
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3. Ltigation

The Equal Emp'oyment Opportunity Commis-
sion has historically been able to advance the law
and aid women and munorities in achieving equal
employment opportunity through litigation.
During the Reagan administration, the use of
litigation by the EEOC as a tool to fight employ-
ment discrimination was adversely affected by en-
forcement deficiencies, ad hoc policy changes,
and lack of direction. Indeed, in EEQOC v. Sears
Roebuck, a pattern and practice case litigated
during the Reagan administration, the Commis-
sion received more negative publicity generated
by Clarence Thomas’ statements on the use of
statistics than it did accolades for endeavoring to
remedy the discrimination alleged by the women.
The increasing no-cause rate had a direct impact
on the cases filed by the Commission. In 1981,
the EEOC filed 368 cases in court. But, in fiscal
year 1982, only 164 cases were filed, and there
was little real progress in the next three years; in
1983, 136 cases were filed, 226 in 1984, and 286
in 1985. It was not until 1986 that the Commis-
sion filed more cases than had been filed ir the
last year of the Carter 3dministration; 427 in
1986, and 430 in 1987.°* The increase was hardly
outstanding; only sixty-two more cases were filed
in 1987 than in 1981. In addition, the
Commission’s filing of emicus briefs declined
from 89 in 1979 to 16 in 1985.

What is of particular concern is that of the law-
suits filed by the Commission, a very small per-
centage have been lawsuits attacking systemic
discrimination. In prior administrations, the
EEOC has placed a priority on systemic litiga-
tion, recognizing that such cases are an excellent
way to maximize limited resources for greatest ef-
fect. In fiscal year 1980, 218 cases challenging
systemic discrimination were filed by the Commis-
sion. As a result of the Reagan administration’s
focus on "identifiable victims of discrimination,"
the numbers of systemic cases filed by the EEOC
dropped substantially. In fiscal years 1982 and
1983bless than one hundred such cases were
filed.”* Notwithstanding the Commission’s protes-
tations that its emphasis had not shifted away
from systemic cases, the numbers tell a different

story.
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4. Enforcing Antidiscrimination Laws for
Federal Employees

In 1978 the EEOC received responsibility for
handling thg EE(> complaints of federa
employees.”> The system, established by the Civil
Service Commissi 1, of delegating to agencies
the responsibility 1or investigating and deciding
charges of discrimination filed by their own
employees, was retained.”® This system, which
remains essentially intact, has been the subject of
repeated criticism because of the apparent conflict
of interest involved in having agencies investigate
their own complaints of discrimination, and the
consiaerable delays experienced by charging par-
ties in the resolution of their claims.””

Data from the EEOC supports these concerns.
In fiscal year 1987, the agencies accepted over 90
percent of the recommended decisions finding no
discrimination. Agencies accepted only 37.3 per-
cent of the recommended decisions finding dis-
crimination. The average number of days to
closure for complaints by agency decision in-
creased to 683 from 615 days in fiscal year 1986.
In 1987, the average number of days to closure
for all types of closures was 392 compared to 344
days in 1986. Agencies accept a greater percent-
age of recommended decisions of no discrimina-
tions than those finding discrimination.

In 1988, the EEOC finally responded to the
growing demand for =form of EEO procedures
for federal employees and applicants. Its pro-
posal, among other things, would have eliminated
from the investigative stage the right to . hearing.
The full Commission voted not to publish the
proposal for public comment. Civil rights advo-
cates, members of Congress, and the Commis-
sioners, who voted against publishing the
proposal for public comment, were concerned that
it took away rights of federal employees and did
not real’y correct the deficiencies in the federal
EEQ administrative process.

5. Policy Developments
a. Affirmative action

The EEOC, although initially not as ideological
in its approach as the Department of Justice, was
at best a lukewarm supporter of affirmative ac-

-
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tion. EEOC Chairman, Clarence Thom::ns9 initially
supported the use of affirmative action,”” but
changed his public position shortly after the 1984
election, asserting that "the next four years will
be marked by concerted efforts to set forth the
Reagan 1z-})cti)ministration’s position on affirmative
action."”™" The Commission subsequently failed
to enforce federal laws and regulations requiring
affirmative action remedies.

In 1986, Acting General Counsel, Johnny Butler,
announced that the agency would no longer seek
to include goais and timetables in the consent
decrees that it negotiated with employers, This
change in policy was effected in spite of the
EEOC’s own guidelines on affirmative action,
which sanction the use of goals and timetables.1%!
The practice stopped only after substantial pres-
sure was put on the EBQC by the civil rights com-
munity anr:i Congre:ss.10

Similarly, during the Reagan administration,
the EEOC eftectively abdicated part of its respon-
sibility under Section 717 of Title VII of the
Civil Rights Act of 1964 to ensure that federal
agencies adopt effective programs of affirmative
action. In the face of the refusal of the Depart-
ment of Justice and other agencies to submit
goals and iimetables; the EEOC claimed that it
was powerless to force the submission of the req-
uisite documents.

b. Uniform Guidelines for Employee
Selection Procedures

Along with the Department of Justice, the Com-
mission challenged the Uniform Guidelines. In
1984 and early 1985, EEOC Chairman, Clarence
Thomas, proposed revising the Uniform Guide-
lines because of his concern that the adverse-
impact theory was "conceptually unsound."

And in n}mcnﬁng on EEOC v. Sears
Roebuck,'® a pattern and practice case that the
Commission was then litigating, Thomas ques-
tioncd whether the use of statistical evidence was
cverlsgfficient to make out a case under Title
VIL."™™ Thomas later retreated from this position,
and acknowledged that the Uniform Guidelines,
the supporting case law, and the use of stf)itistics
in proving information were legitimatc.m
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¢. Wage Discrimination

Despite the advances that women have made in
the labor market, they remain clustered in a few
female-dominated job classifications---clerical,
teaching, nursing, etc. Even in the few s..uations
where women perform the same tasks as men,
they are often paid less.

The Equal Pay Act of 1963!%8 prohibits sex-
based discrimination in jobs that are equal or sub-
stantially equal. Recougnizing the broader reach of
Title VII, the Su%gme Court in Gunther v. Coun-
ty of Washington™ ™" held that Title VII forbids
sex-based wage discrimination in jobs that may
not be substantially equal.11

During the Carter Administration, the EEOC
launched a number of positive initiatives in the
area of sex-based wage discrimination. The agen-
cy commissioned the National Academy of Scien-
ces to conduct a study to determine how
wage-setting practices operate to discriminate
against women, and the feasibility of creating
bias-free, wage-setting mechanisms.!!! The Com-
mission held a series of hearings on wage dis-
criminaaion and job segregation in the spring of
1980.1% The EEOC also participated as amicus
on behalf of women workers in Gunther v. Coun-
ty of VVashington.u3

Under President Reagan, the EEOC did little to
build on these efforts. On September 15, 1981,
the Commission issued a ninety-day notice to
"provide interim guidance in processing Title VII
and Equal Pay Ac& claims of sex-based wage
discrimination." ! Despite the existence of the
notice, which gave instructions to EEOC field of-
fice for investigating sex-based wage discrimina-
tion claims, charges were mishand.ed; they were
dismissed for no cause, or were not investigated
at all.'> When charges were forwarded to the
Commission in Washington, D.C., they were
"warehoused” w..1 no action taken. According to
internal EEOC memoranda, in 1984, as many as
269 suck charges were pending.

In failing to exert early leadership in this area,
the EEOC allowed the Department of Justice to
set administrative polic6y. Thus, in AFSCME v.
State of Wa.s'}u'ngton,11 a celebrated case in
which the trial court found the state of
Washington to be in violation of Title VII regard-
ing its pay practices, Assistant Attorney General,
WilliamBradford Reynolds decided that the
Department of Justice would enter the case on the
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side of the employer.“" Mr. Reynolds made his
decision before completing a review of the record
in the AFSCME case, and despite the fact that
EEOC Chairman Thomas, had acknowledged that
the trial court in AFSCME was gnly adhering to
the precedent set by Gunther.!!

After several years of prodding by Congress
and pay equity advocates, the EEOC finally took
a position on wage discrimination in June of
198S. In this "Commission Decision Precedent”,
the EEOC decided that Title VII covers only
those sex-based wage discrimination claims wiiere
there is evidence of intentional discrimination.
Thus, claims involving wage-setting practices that
had a disparate impact on women were not--ab-
sent evidence of an intent to discrigninate against
women--a violation of Title ViL.!l

The EEOC’s ambivalence about its policy in the
area of sex-based wage discrimination resulted in
the agency’s failure to file gender-based wage dis-
crimination cases that went beyond a simple
Equal Pay Act analysis. Nor did the EEOC ex-
hibit any initiative in filing cases under the more
settied provisions of the Equal Pay Act. In 1987,
only twelve Equal Pay Act lawsuits were filed by
the Commission, compared to the seventy-nine
suits filed in 1980, and the fifty filed in 1981.12°

d. Sexus! Harassment

Since 1977, federal courts have acknowledged
that sexual harassmer&t is a form of sex discrimina-
tion under Title VIL.'4! EEOC guidelines on
sexual harassment became effective in 1980.122
Early in the Reagan administration, those sexual
harassment guidelines were in some danger.
Michael Connolly, then EEQC General Counsel,
stated that the guidelines’ interpretation regarding
supervisory liability were too strict. There were
also efforts to undermine the sexual harassment
guidelines under the guise of regulatory reform.

Rather than support its guidelines, which set
forth a strict standard of liability in cases where a
supervisor is alleged to have sexually harassed a
co-worker, the EEOC filed a brief in Meritor
Savings Bank, F.S.B. v. Vinson'%* suggesting in-
stead that in hostile enviro%nent cases, the courts
rely cn agency principles.1
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The Court ruled in Vinson that proving a vio-
lation of Title VII of the Civil Rights Act of 1964
in sexual harassment case does not require a show-
ing of “conomic detriment; a plaintiff may estab-
lish a violation of Title VII by showing that an
employer has discriminated on the basi. >f sex by
creating a hostile and abusive working environ-
ment. It held further that a plaintiff’s "voluntary"
involvement in sexual activity does not preclude a
claim of sexual harassment; the i< ;ue is whether
sexual advances are unwelcome. The Court
quoted the EEOC guidelines with approval, and in
accordance with the position taken by the Com-
mission in its amicus brief, did not issue a defini-
tive rule on supervisory liability, noting that a
court should look to agency principles for
guidance in determining employer liability.!26

In 1988, the EEOC issued a policy statement
on sexual p,arassment to implement the Vinson
decision.'?’ The standard regarding supervisor
liability is less stringent than the strict liability
standard set forth in its previously published
guidelines. Under the new policy statement, an
employer is liable for a supervisor’s harassment if
he or she knew, or should have known, about the
harassment upon reasonably diligent inquiry, and
if he or she failed to take immediate and ap-
propriate corrective action.!?® In addition, the
1988 policy construes the scope of the employer’s
constructive knowledge fairly broadly; where
sexual harassment is " openly practiced in the
workplace or v .)M-known among employees," the
employer will usuallzg be deemed to know of
sexual harassment.!

Although the EEOC’s policy statement did not
vitiate prohibitions on sexual harassment set forth
in the guidelines, recent EEOC actions in the
courts seem geared to that end. In

Miller v. Aluminum Company of America,**® the
EEQC filed a brief with the Third Circuit stating
that "favoritism toward a female employee be-
cause of a consensual romantic relationship with
a male supervisor is not sgx discrimination within
the meaning of Title VIL'*! In doing so, the Com-
mission app 2ently contravened its own official
guidelines.”~“ Further, the Miller brief con-
travenes the position taken by the EEOC six years
before in a dec'%on involving the United States
Postal Service.

e. Pregnancy Discrimination

In 1978 Congress passed the Pregnancy Dis-
crimination Act as an amendment to Title VII of
the Civil Rights Act of 1964. In General Electric
Co. v. Gilbert,"® the Supreme Court held that the
provision of lesser benefits for pregnancy than for
other conditions was not gender-related and thus
nct a violation of Title VI In response, the PDA
prohibits discrimination on the basis of childbirth,
pregnancy, or related medical conditions.

During the Carter administratioa, the EEOC
developed regulations on pregnancy discrimina-
tion. Indeed, the EEOC has taken the position that
discriminaation on the basis of pregnancy violated
Title VII'*®.

In most of the pregnancy cases that came before
the Supreme Court, the EEOC has generally taken
Fositions in support of strict equality of benefits
regardless of the circumstances. Thus, in Newqg;l
News Shipbuilding & Dry Dock Co. v. EEOC,
the Court upheld the EEOC’s position that a
health insurance plan that provides greater preg-
nancy-reiated benefits to female employees than
to the spouses of male employees, discriminates
against the males and is thus violaiive of the
PDA. _ In California Federal Savings & Loan v.
Guerra, " the government took the position that
a California law providing for unpaid leave for up
to four months for employees disabled by pregnan-
cy, bgt not other disabilities, violated Title
vIL1 However, that view was not endorsed by
any of the woren’s legal groups that filed amicus
briefs, and indeed, the Court upheld the Califor-
nia law.

f. Gender-based Stereotyping

As more women have gained entry into the cor-
porate arena, they have been evaluated by col-
leagues and superiors who have judged them not
on ability, but on the basis of gender. Such
women face a "glass ceiling” above which they
cannot rise. Employment discrimination cases in-
volving such situations will be part of the "second
generation” of employment cases to developed in
coming years. Indeed, such st< eotyping applies
tc race and ethnicity as well. Blacks and
Hispanics are also the victims of ill-conceived
and racist stereotypes. Women of color may be
most at risk, as they labor under the burden of dis-
crimination bascd on sex and race or zthnicity.
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Durirg the 1988-1989 term of the Supreme
Court, it has the opportunity to interpret Title VII
in a manner that responds to the need to eradicate
the stereotyping of women that limits their
employment onportunities. In Hopkins v. Price
Waterhouse,14 Ann Hopkins was denied advance-
ment to partnership status at the accounting firm
of Price Waterhouse even though she brought in
more new clients than anyone else in her partner-
ship class and generated approximately 44 million
dollars of business annually. Her objective busi-
ness achievements were ignored, and instead ker
personality--"unladylike", hard-charging, aggres-
sive, and allegedly unfeminine behavior--became
the operative factor in the decision to deny her
partnership. There was particular focus on be-
havior that would have been acceptable, and per-
haps even admired, in a similarly-situated man
but became a liability for Ann Hopkins, who was
told that she needed a "course in charm school”
to qualify for partnership.

Ann Hopkins and amici in support of Hopkins.
contend that she was evaluated in terms of sex-
based stereotypes which prescribe specific forms
of behavior and appearance for women, and an
employer’s reliance on such stereotypes con-
stitutes direct evidence of intentional discrimina-
tion in violation of 'Title VII. The government
chose to side with the employer, arguing, amorg
other things, thai stereotyping, without more,
does not violate Title VII. !

6. Recommendations for the Equal
Employment Opportunity Commission

a. Enforcement

1. EEOC commissioners and senior staff should
have substantial experience in, and a strong com-
mitment {0, civil rights and the enforcement of
the antidiscrimination laws.

2. 7he EEOC should reassert its leadership role
pursuant to Executive Order 12067 by taking the
initiative to promulgate EEO policies and coor-
dinate enforcement strategies among federal agen-
cies.

3. Agency officials should meet with interested
individnals and organizations on a regular basis to
discuss , ‘icy initiatives.
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4. The EEOC should reaffirm its support for the
use of goals and timetables in appropriate cases.

5. The EEOC should aggressively train agency
personnel, particularly EEO intake and inves-
tigatory personnel, as well as trial attorneys
governmentwide, so that they can conduct
thorough and efficient investigations.

6. Management systems to process complaints
must be established to reduce the intolerable back-
log of charges. Some charges will be more ap-
propriately handled under "rapid charge
processing,” While others will warrant a "fuil" in-
vestigatiou. All charges cannot be investigated in
the same fashion. Attorneys should assist in the
intake process to categorize charges for investiga-
tion and possible litigation.

7. Charging parties and their representatives
should be informea regularly of the status of an
investigation. The information provided to them
should include a timetable for the corapiction of
the investigation. Similarly, charging parties
should be informed of the end of the statutory
180-day period, so they can decide whether to re-
quest a right to sue letter to initiate a suit in
federal court.

8. Agency investigations should not be evaluated
according to the number of investigations they
complete. A more appropriate benchmark for
evaluating performance is the quality of investiga-
tions and the standards used.

9. The EEOC must enhance its monitoring super-
vision of the states and local jurisdictions to
which it refers charges for investigation.

b. Litigation

1. The EEOC nust engage in more systemic litiga-
tion; the patterns and practices of discrimination
in many industries and individual companies are
so large and complex, that only the federal
government has the resources to conduct thorough
investigation:s.141 Task forces of lawyers and in-
vestigative staff should be formed to specialize in
such cases.

217

206




2. EEOC District offices should work closely
with civil rights and women’s organizations to
develop systemic litigation and pattern and prac-
tice iuvestigations.

V. Office of Federal Contract
Compliance Programs

The Ofice of Federal Contract Compliance
Programs (OFCCP) implements Executive Order
11246, as amended.

The first executive order forbidding nondis-
crimination by federal contractors was signed by
President Roosevelt in 1941142 Two years later,
the coverage of the Executive Order was extended
to all federal contractors or subcontractors.!*3
Presidents Truman and Eisenhower followed with
more expansive executive orders. In 1945,
Truman’s Executive Order 9004 directed the Fair
Employment Practices Committee "investigate,
make findings and recommendations, and report
to the President with respect to discriminatica in
industries . . ." The Comumuittee, in its final report,
noted that the Executive Order program had
hanafitted minority workers.1** It goted further,
however, (hat the discriminatory practices were
too entrenched te . . . be wholly carvc% out by
patriotism ana presidential authority.” > and that
the advances made by minority workers during
wartime siésappeared as soon as wartime controls
relaxed.!

During President Eisenhower’s first term, he
signed Executive Order 10479, promoting equal
cmployment opportunity by government contrac-
tors and establishing a Committee on Government
Contracts composed of representatives of in-
dustry, labor, government and private citizens.
This committee was chaiﬁd by then Vice Presi-
dent Richard M. Nixon.!*’ In 1954, President
Eisenhower signed an additional order which was
the first ¢~ specify the text of the nondiscrimina-
tion provision to be inc}uged in government con-
tracts and subcontracts.!4® The Committee noted
in its final report that the barrier to increased
minority employment was not overt discrimina-
tion; rather, it was ". . . the indifference of
enployers to establisl;ing a positive policy of
nondiscrimination”.'*” (Emphasis in the original)

In 1961, President John F. Kennedy signed
Executive Order 00925, which established the
President’s Committee on Fair Employment Prac-
tices. Executive Order 00925 not only prohibited
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discrimination by federal contractors, but required
that they take affirmative action to ensure equal
employment opportunity on the l%asis of race,
crecd, color or nationai origin.15

Executive Order 11246, issued by President
Johnson, built upon the contract compliaace
program initiated by President Kennedy. It con-
tinued the affirmative action requirement and
provisions for sanctio.s. Johnson assigned respon-
sibility for enforcing the Executive Order
program to the Secretary of Labor. who created
the Office of Federal Contract Compliance
(OFCC). In 1967, President Johnson is ‘ued Execu-
tive "wdes 11375, which amended 11246 to in-
clude sex among the categories protected against
discrimination.

n May, 1968, the OFCC issued ite st regula-
tions describing the affirmau.. = action ¢ uligations
of non-constructior ccxntractors, inu. * ~ing for
the first ﬁ"‘fs\ = concept of "goals rac
timetables”. > In 1970, ther Se~.etary ot favor,
George Schultz, issued Order No. 4, which
specified the nature of the affirmative action
plans frderal contractors were required to imple-
ment.}>% Revised Order No. 4, issued by then
Secretary of Labor, J. D. Hodgson, in December
1971, required contractorg to establish employ-
ment goals for women."”

A. Reagan Administration Efforts to
Weaken the Executive Order Program

The requirement of affirmative action by Execu-
tive Order 11246, as amended, vhen effectiv ely
enforced by the Offi~ ~€ Federal Contract Com-
pliance Programs, ha 1 a salutary effect ~n the
employment opportuns: s of women and
minonities. A 1983 study of the enforcemeit of
the Executive Order program, compariag contrac-
tor and noncontractor establishments, found that
affirmative action had been instrumental in
promoting lt?f’ employment of women and
minorities.”” A 19?4 OFCCP report reached the
same conclusion.®

In spite of positive evidence that affirmative ac-
tion works and that the contract compliance
program administered by the OFCCP was par-
ticularly effective in improving ¢qual employment
opportunity for women and minorities, Reagan ap-
pointees instituted measures which drastically
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weakened OFCCP's enforcement program, and
women and minorities achieving equal employ-
ment opportunities.

During the Reogan administration, OFCCP suf-
fered from a lack of strong and consistent leader-
ship. OFCCP was without a director twice,
leaving the assistant secretary for employment
standards responsible for running the smaller
agency. Ellen Shong was the first Reagan appoin-
tee to head OFCCP. It was under the stewardship
of Ms. Shong that OFCCP began to focus on
programs of voluntary compliance by federal con-
tractors to the d.triment of strong enforcement.
Beginning with revised regulatory proposals,
moving next to pol.cy changes without benefit of
the legal requirements of the regulatory, and cul-
minating in an unprecedented attempt to rewrite
the Executive Order itself, the OfCCP failed to
vigorously enforce the law.

B. Regulatory Proposals

Under President Carter, the OFCCP spent sub-
stantial time revising the affirmative action regula-
tions in consultation with civil rights groups and
the contractor community. The revised regulations
were to go into effect on January 25, 1981, but as
soon as the Reagan administration began on
January 21, 1981, OFCCP officials suspended the
Carter rcglulations and propcsed their own
revisions. >® The new regulations, proposed by
the Reagan administration, would have exempted
75 percent of federal contractors from having to
prepare written affirmative action plans. For the
contractors who were still required to prepare
plans, cther roll-backs were proposed: contractors
who had long-term affirmativ= action plans were
to get five-year exemptions from compliance
reviews; compliance reviews prior to i?; award of
large contracts were to be eliminated; ™" and
¢ aployment goals for women in construction
were to be established on an aggregate basis
rather than craft basis (thus, the 6.9 percent goal
established for women would apply to a whole
workforce, rather than to specific trades).

The Reagan administration proposals were as-
sailed by the contractor and civil rights com-
munities. Moreover, oth?r federal agencies,
specifically the EEOC,® and the U.S. Commis-
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sion on Civil Rights, also criticized the proposed
regulatory changes. The uproar was such that the
proposed regulations were never made final.

C. Policy Changes

However, the failure by the Reagan OFCCP to
finalize its proposals pursuant to the Administra-
tive Precedures Act did not prevent a change by
fiat in the enforcement of the Executive Order.
The OFCCP implemented many of its proposals
through internal (}irectiv&s and oral instructions to
regional offices 1°° The agency narrowed the
standards for eligibility for back pay by limiting
the peri%g of time for which back pay would be
sought. 1% It also made it more difficult to prove
system?~ discrimination.1

An example of the way in which the OFCCP
under Reagan chose to circumvent the require-
ments of the Administrative Procedure Act was
through the establishmeat of the National Self
Monitoring Reporting System (NSMRS) in 1982.
Under the NSMRS program large multi-facility
contractors would ronitor their own affirmative
action performance with little or no oversight by
the OFCCP.'%? The OFCCP and the contractor
cntered into written agreements which required
the contractor to submit annual reports concern-
ing the status of their workforce. In return,
OFCCP would eliminate the contractor from
routine compliance reviews, relying instead on
the date in the annual reports. Civil rights groups
learned in early 1984 that agreements had been es-
tablished with AT&T, IBM, Hewlett Packard, and
General Motors, and that discussions were being
held with a number of other groups.

For a variety of reasons, the NSRMS program
was the subject of concern in the civil rights comn-
munity, in Congress, and even in the Department
of Labor’s Solicitor's Office, which tho%ght the
program vulnerable to legal challenge.!6

During a congressional hearing in 1984, Susan
Meisinger, then Assistant Secretary of Labor for
Employment Standards, agreed not to enter into
any additional agreements until a written policy
had been developed and approved. Although
coverage was not extended to any new companies,
OFCCP extended two existing NSMRS agree-
ments. Notwithstanding Ms. Meisinger’s assuran-
ces, OFCCP never issued any regulations or
policy directives concerning the NSMRS
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program. Because of the NSMRS program,
OFCCP excluded large federal contractors with
numerous employees from its review process. The
agency was consequently unable to monitor thef‘ 54
ongoing EEO compliance of these contractors.

D. Attempts to Change Executive Order
11246, as Amended

Since the inception of the contract compliance
program in 1941, both Democratic and
Republican administrations have sought to
strengthen its provisions. Only the Reagan ad-
ministration had sought to weaken the enforce-
ment or undermine the effectiveness of the
Executive Order.

Indeed, in August of 1985, Attorney General
Meese, Assistant Attorney General for Civil
Rights Reynolds, and others, drafted and recom-
mended that President Reagan sign a new Fxecu-
tive Order which would have effectively gutted
the requirement of affirmative action for federal
contractors.

The proposed new Executive Order would have:

1.  removed the requirement that contractors
set goals and timetables;

2. prhibited the federal government from
considering statistical evidence of discrimination
which would ordinarily be considered by a court
in deciding whether a contractor is in violation of
the law;

3. restricted the types of discrimination
covered by the Executive Order program to cases
of intentional discrimination where there is direct
evidence of discrimination; and

4.  discouraged federal contractors from
undertaking voluntary efforts to improve employ-
ment opportunities for women %gd minorities that
involved goals and timetables.!

Their efforts were forestalled by a coelition of
business groups, civil rights organizations, and
both l?ggnocrat and Republican members of Con-
gress.” Among the members of Congress who
requested that Reagan not go forward with a new
executive order were then House Minority Leader
Robert Michel and then Senate Majority Leader
Robert Dole.
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E. OFCCP Performance

By the end of the Carter administration, GFCCP
had developed an enforcement structure with the
potential for investigating and resolving charges
of discrimination against women and minorities
who were employed by federal contractors.

In 1980, over 4,000 persons were awarded
nearly $9.3 million in back pay through an in-
creased number of conciliation agreements and
the use of sanctions;lg,?l "affected class" cases
were being handied."®’ The number of investiga-
tions, cases and administrative procedures in-
itiated, and the amount of relief obtained are all
important measures of the strength of OFCCP’s
enforcement program. By any measure, afier Presi-
dent Reagan took office, enforcement was substan-
tially weakened.

In 1982, only 1,133 individuals received back
pay, down from 4,754 persons in 1981; the total
dollar amount of back pay for that period was
$2.1 million, down from $5.1 million in 1981.
The trend in the amount of back pay, and number
of people who received it, fluctuated between
1983 and 1988. The back pay amount dipped to
as low as $.9 million paid to 499 individuals in
1986, and climbed to $8.7 million awarded in
1988. Although the 1988 amount represents a sub-
stantial improvement from 1986, it is still lower
than the amount awarded in 1980.

No "affected class" cases were filed between
1982 and 1985, when 55 such cases were filed. In
1986, 1987, and 1988, 46, 89, and 81 "affected
class" cases were filea, respectivcly.168

Although the agency completed a record number
of compliance reviews, they were perfunctory and
incomplete. Similarly, the number of administra-
tive complaints filed by the agency went from 53
filed in fiscal year 1980 to 5 in fiscal year 1987.
The ultimate sanction, debarment, was used a
total of four times in the eight years of the
Reagan administration, compared to thirteen
debarments during the four years of the Carter ad-
munistration.!®® OFCCP did not institute enforce-
ment actions in a timely fashion, which meant
that cases were often closed without remedying
EEO violations. Where violations were identified
during compliance reviews, OFCCP did not
monitor the actions of the contractors so as to en-
sure that violations were remedied. Nor did
OFCCP process appeals in a timely fashion.'™
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F. OFCCP Administrative Litigation

The OFCCP may pursue administrative enforce-
ment proceedings against federa] contractors
through the Solicitor of Labor.'’! The Reagan ad-
ministration chose not to spend the bulk of resour-
ces in initiating such litigation; however, the
Reagan Department of Labor was involved in a
case filed in the previous administration. The
number of cases referred to the Solicitor of Labor
for enforcement decline from 269 in 1980 to 22
in 1986.

In 1977, the Department of the Treasury filed a
complaint against Harris Trust and Savings Bank
in Chicago, Illinois, alleging that the bank
promoted white males at a significantly higher
rate than women and minorities with comparable
qualifications, and was paying the white males
more for comparable work. Women Employed, a
women’s righﬁ advocacy group moved to inter-
vene in 1978.172 Following evidentiary hearings
in 1979, an administrative law judge found that
the bank maintained racially and sexually dis-
criminating employment practices. The judge
recommended debarment and an award of back
pay of $12.2 million in addition to lost seniority
and promotions. Each of the parties filed excep-
tions to the recommended decision, and in May
1983, then Secretary of Labor, Raymond
Donovan, remanded the case in order to hear pre-
viously excluded statisticai evidence from the
bank. The government dropped its request for
debarment during the remand proceedings. Follow-
ing a remand hearing held in November 1985 and
January 1986, the chief administrative law judge
upheld the original decision, noting that "race and
sex discrimination were part of Harris’ standard
operating procedures.” The judge subsequently or-
dered classwide rather than individual back pay
relief. In January 1989 the case was settled, and
Harris Bank, while not admitting liability, agreed
to pay $14 million dollars in back pay, provide
training to enable women and minorities to ad-
vance, and adjust its affirmative action plan so as
to climinaig 3thc present effects of past disparate
treatment.

Harris Bank is a vivid example of the potential
of Executive Order 11246, as amended, to eradi-
cate discrimination and is also an example of the
ongoing need for the federal government to use
its resources in challenging institutionai dis-
crimination. The case took 14 years to resolve; in-
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dividual women and minorities simply do not
have the time, money, and patience to mount such
a sustained effort against recalcitrant employers.
The presence of Women Employed as an inter-
venor insured that the federal government lived
up to its responsibilities. The former Solicitor of
the Department of Labor, George Salem, hailed
the Harris Bank case as a "major g‘i‘vil rights vic-
tory for the federal government.”!

F. Recommendations for Office of
Federal Contract Compliance Programs

1. Agency Leadership

As with the Equal Employment Opportunity
Commission and the Department of Justice, it is
crucial that the individuals who are responsible
for the Office of Federal Contract Compliance
Programs have the requisite experience and
demonstrated commitment to the enforcement of
the anti-discrimination laws.

2. Enforcement Policies

The Solicitor of Labor should be integrally in-
volved at the earliest stages in the investigation
of complaints in order to advise on the structure
of the case and facilitate settlement where ap-
propriate.

The OFCCP should return to the strategy (;f
targeting industries for special investigations, !’
by using "strike forces" made up of investigative
staff and representa_sives from the office of the
Solicitor of Labor.!’

The agency should conduct compliance reviews

that include, among other things, on-sitc visits, in-
terviews with employees, and notice to interested
community organizations.

Similarly, the emphasis in enforcement should
be shifted from quantity of investigations to
quality. Staff performance standards should not
be premised on the percentage of complaint inves-
tigations or compliance reviews completed.

The National Self-Monitoring Reporting System

should be eliminated; there should be no multi-
year exemptions from affirmative action require-
ments.

3. Regulatory Policy

The following regulatory changes should be
among those considered by OFCCP:

a.  Reconsidering the threshold requirements
for coverage by the Executive Order

b.  Clarification of "availability"

¢.  Clarification of "underutilization"

d.  Ensuring that "good faith" efforts in
affirmative action include the provision of sup-
port systems which acknowledge work and family
responsibilities

e.  Provisions for classwide relief in back
pay determinations, instead of focusing only on in-
dividual victims of discrimination

f.  Development of criteria for use of multi-
plant affirmative action plans

g Permitting the fiiing of third-party comp-
laints without the requirement of naming identifi-
able victims of discrimination

h.  Revising the goal of 6.9 percent for
women in the construction trades and establishing
such goals on individual crafts rather than on an
industrywide basis.
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First, and foremost, the president must--in a
major public speech during the early months of
his presidency--make a clear and forthright com-
mitment to enforce this nation’s antidiscrimina-
tion laws. The administration should publicly
repudiate the EEO policies and practices of the
Reagan administration.

Sufficient funds to implement an effective enfor-
cement policy must be available. Substantial in-
creases in the budgets of the civil rights
enforcement agencies should be sought in order
to restore their former strength and effectiveness
and to expand their capacity to pursue challenge
patterns and practices of systemic discrimination.

The federal government must commit itself to a
full employment policy. Some training will be re-
quired for workers to fill the service-sector jobs
that will predominate in the year 2000. Federal en-
forcement agencies should incorporate creative
training programs into affirmative action
programs and other remedies for discrimination
by public and private sector employers.

Federal enforcement agencies should foster an
exchange of ideas and expertise between top
governmental EEO policymakers and advocacy or-
ganizations. Further, policy proposals should be
proffered in ways to facilitate the input of the
public. While there will not always be agreement
on policy initiatives, regular exchanges of ideas
will establish the trust and cooperation to achieve
mutua! objectives.

Executive Order 12067, promulgated to facili-
tate the development of strong, consistent and ef-
fective enforcement policies, gave the EEOC lead
responsibility for reviewing and approving such
policies. EEOC’s authority under 12067 should be
reaffirmed by the president. in keeping with that
responsibility, the EEOC must develop a clear
and comprehensive strategy for eliminating the
obstacles, including the lack of training and educa-
tional opportunities and the need for support ser-
vices such as childcare and family leave which
women and minorities confront when they enter
and advance within the workforce.

VI. Summary and Recommenda-
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Federal enforcement agencies must clearly and
unequivocally support fair and effective remedies,
such as the use of goals and timetables.

A. Enforcement and Litigation

Agencies enforcing antidiscrimination laws
should target industries which offer minorities
and women the greatest opportunity for hiring and
promotion.

Agencies should commit to litigate cases that
have the greatest promise of eliminating dis-
criminatory policies and practices on an in-
dustrywide basis.

Agencies should focus their litigation strategies
on the following substantive issues that are of par-
ticular concern to women and minorities:

1. gender- and race-based wage discrimina-
tion

2. multiple discrimination against women
of color, older women and handicapped
women

3. policies that discriminate and limit job
opportunities on the basis of English-lan-
guage proficiency

4. pregnancy discrimination

5._ policies that have a disparate impact on
minorities: for example, written tests that
have an adverse impact on blacks or
Hispanics; strength and agility guidelines
that have an adverse impact on women

6. Race and sex based stereotypes, in
which women and minorities face a "glass
ceiling” which limits promotion oppor-
tunities

7. sexual harassment.
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B. Agency Coordination Efforts

All Cabinct level departments and agencies,
in addition to the Justice Department’s Civil
Rights Division, the Office of Federal Contract
Compliance Programs in the Department of Labor
and the Equal Employment Opportunity Commis-
sion, should coordinate enfoscement strategies to
be implemented in discrete geographic areas, in-
dustries, and occupations, where sex and race dis-
crimination in employment are most egregious.
For example, the responsibility of the Department
of Housing and Urban Affairs to insure fair hous-
ing should be used to provide safe and affordable
housing to women and minorities in residential
areas adjacent to the plants and industries that
have been targeted for enforcement by the EEOC,
the Department of Justice, and the OFCCP. The
Department of Transportation should be consulted
and its expertis. utilized. It will be counterproduc-
tiveand  shortsighted to ex, end resources to
desegregate jobs and make employment oppor-
tunities available for women and minorities if the
jobs are inaccessible because of the high cost of
housing or the unavailability of affordable public
transportation.

Similarly, the Department of Education’s Office
for Civil Rights should be asked to investigate
complaints or conduct compliance reviews of
public schools and universities to insure that the
children of newly-hired or -promoted women and
minorities receive equal educational oppor-
tunities. Federal job training resources should sup-
plement available vocational education programs
so that women and minorities attain the skills
needed to enter the job market.

C. New Legislation

The administration should support and Congress
enact new legislation to:

a. provide family and medical leave that
guarantees job security to workers who must
take leave to care for their families or for
reasons of their own health;
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b. provide an efficient and effective administra-
tive process to adjudicate claims of employ-
ment discrimination of federal workers and
applicants under Title VII;

c. give the EEOC authority both to require af-
firmative action plans from individual agencies,
and to enforce the requirement should agencies
fail to meet their obligation;

d. provide affordable day care for children that
is safe and provides parents the opportunity to
work productively without worry;

e. raise the minimum wage;

f. ensure pay equity within the federal govern-
ment.

Chapter XIV

Vlii.Conclusion

The wholesale assault on settled principles of law
and well-established policy conducted by the
Department of Justice, the Equal Employment Op-
portunity Commission, and the office of Federal
Contract Compliance Programs, {or eight years,
has resulted in protracted litigation and the expen-
diture of enormous governmental resources. Un-
fortunately, the Bush Administration has inherited
tne remnants of agencies; the immediate issue is
how to revitalize these agencies.

By becoming a model employer and adopting
policies that are creative and fair, the federal
government is in a unique position to influence
the direction of all employment practices, public
as well as private. Such policies need to take into
account that many workers have family respon-
sibilities, and their ability to respond to the needs
of their children will ultimately affect the quality
of the future workforce. Our nation’s economic
security is premised on being a nation where
equality of opportunity is a reality.




*Only a society with an eroded ethical
base would allow more than a fifth of its
children to live in abject poverty in the
midst of the greatest affluence the
world has ever known and to have the
audacity to think it does ngt and will not

affect us all.'
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CHAPTER XV

THE GROWING
INACCESSIBILITY TO
PRENATAL CARE FOR POOR
AND MINORITY WOMEN: A
CRUCIAL PROBLEM FOR
MAKERS OF NATIONAL
HEALTH POLICY

by David Orentlicher, M.D., 1.D. !
and Kristen Halkola?
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i. Introduction

Until the early 1980s, the United States had made
considerable progress in combating infant mor-
tality and low birthweight, particularly among
blacks and other minorities. Indeed, in the years
between 1965 and 1980, our infant mortality rate
had dropped almost 50 percent.4 The impressive
improvements in infant health have been widely
attributed to the adoption of social programs,
such as the Medicaid program, in the late sixties.
These programs greatly reduced socioeconomic
status as a barrier to health care and other neces-
sities. In particular, these programs were in-
strumental in narrowing the gap which exists
between the health of white and black babies at
birth.

In 1980, however, the quality of infant health in
the United States stopped improving and may be
stabilizing. Although the infant mortality rate
overall is still declining, the rate of decrease has
slowed considerably. As a result, the American in-
fant mortality rate is worse than those in sixteen
of the other major, industrialized countries.” The
same trends have occurred in the number of
babies born at low birthweights. Moreover, the
statistics regarding infant health for blacks are far
worse than for whites.

The abrupt deterioration in infant health has
been associated with, and almost certainly caused
by, two importaw developments in health care:
the drastic cuts m federal health spending which
occurred in the early 1980s and negative trends in
the number of pregnant women who receive ade-
quate prenatal health care.

In 1981 the Reagan administration slashed
federal spending for the poor as part of an overall
effort to stimulate the economy. Federal health
spending did not escape the drastic reductions in-
flicted on other parts of the budget. In fact, be-
causc medical costs are rising at disproportion-
ately higher rates than inflation, the health budget
was a primary target for spending reductions. Un-
fortunately, despite legislative efforts by Con-
gress to improve access to prenatal care for poor
women since then, the rate of improvement for in-
fant mortality and low birthweight is still slowing.
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Even before the cuts in Medicaid and other
federal health programs were made, the American
system of health care was fragmented and un-
equal in terms of the care afforded to those who
were poor or of lower income. The Medicaid
program, the largest source of medical care
coverage for those who do not have access to
private health insurance, never attained its
original goal of providing all poor Americans
with health insurance. At present, the Medicaid
program "has offered medical benefits to oniy a
fraction of the people below the poverty lipe, and
its benefits have been distributed in a pzitern that
was nej7ther wholly rational nor fully under-
stood."

Since the funding cuts in the early 1980s, the
gaps in the medical care system for the disad.
vantaged have only grown wider. The number of
people the Medicaid program covers has shrunk
while the number of people in poverty, and
without insurance, has grown.

Like all niedical services, prenatal care for
women became less accessible in the early
eighties, due to the cuts in health care funds and
the growiny, number of people withgut the means
to pay for any sort of medical care.® The health
of pregnant women and infants in the Uniteg
States has deteriorated considerably since these
cuts were implemented. The number of women
who obtain prenatal care has stopped increasing,
the number of babies born with low birthweights
has stopped decreasing, and the decline in our in-
fant mortality rate has slowed dramatically.

Since 1984, Congress has legislated several ex-
pansions of Medicaid coverage specifically
targeted at pregnant women. However, removing
the financial barriers to care which were a result
of the 1981 budget cuts kas not been enough to
rectify the problem.

This should be a warning signal to those who
would propose any further cuts in funds for
health care for pregnant women in order to solve
the present-day budget crunch. Reducing the num-
ber of women who have access tr, prenatal care is
a particularly foolish endeavor in these times of
budget reductions, because providing prenatal
care to women is a cost-reducing proposition. For
every dollar spent on prenatal care, which insures
delivery of a healthy baby, a greater amount is
saved thau would be spent on an unhealthy baby
in the future. In addition, regardless of cost, use
of prenatal care results in healthier babies and
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children overall. This, even were it not a cost-
effective proposition, is a most humane and ad-
mirable goal.

By cutting funding, for Medicaid and other
federal health programs, and by blocking possible
avenues for innovative solutions to the problems
of access to care, we sacrifice lonz-term savings
for immediate, short-term reductions in federal
spending. Cuts in spending, which invariably
garner immediate political success, are often
made without thought to the long-term financial
consequences they will engender. Current trends
in access to prenatal care indicate that innovative
and multi-faceted initiatives are needed to im-
prove the access to care for all women in our
country. Unfortunately, under the current
monetary constraints precipitated by the budget
deficit, the temptation to cut funding or block the
creation of new programs to improve the utiliza-
tion of prenatal care services is great.

The ,o0r were the hardest hit with Reagan’s
budget cuts. Consequently, the adverse effects of
the heaith budget cuts have a d’sproportionately
negative result for minorities, since greater per-
centages of minority families are living near or
below the poverty line.® In 1980, the infant mor-
tality rate for blacks was roughly twice that of
wkhites. Since 1980, the number of black women
who have received proper prenatal care has
declined,1 and the number of infant deaths in cer-
tais birthweigit categories for blacks has risen. !}

From the perspective of a nation that would leave

a healthy society for future gencrations, allowing
impediments tu proper prenatal care, in a formula
based on one’s income or the color of one’s skin,
is irresponsible and shortsighted. From the
perspective of a society which strives for equal.iy
for all of its citizens, it is inexcusable. Such
policies only serve to further fortify the barriers
many minorities face in this society. Contributing
to the division of society along racial lines can
only hurt our prospects for having a healthy,
prosperous future. Most importantly, to enact and
maintain such policies, when cost-saving and rela-
tively simple alternatives exist, is unjustifiable.

There is growing sentiment among members of
the health and social services communities that
the federal government is not doing all it can to
rectify racial and social inequality. Certainly, in
terms of the access that most poor and minority
women have to prenatal care, this is true. Federal
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initiatives which would guarantee that all women
had access fo care would save everyone money.
More importantly, however, it would guarantee
that no baby dies or is impaired because of
preventeble causes.

"Nothing Is so tragic as the
unnecessary death of a vaby or the
birth of an Infant handicapped,for life
by preventable causes."

Chapter XV

iI. Overview of the Problem

A. The Importance of Prenatal Care

1. Prenatal Care is Critical to the Health
of an Infant.

"Low birthweight" is thﬁ leading cause of infant
mortality and disability.’® It is defined as occur-
ring when an infant weighs less than 2,500 grams
at birth,"* and it has a wide variety of causes.
Low birthweight may result if the pregnant
woman suffers from malnutrition or a preexisting
medical illness such as hypertension. It may also
be caused by infections, x-rays, medications,
cigarettes, alcohol, or illicit drugs.” Infants who
have a low birthweight develop a host of medical
problems; they are far more likely to die or be-
come disabled than infants of normal birthweight.

As discussed below, studies have repeatedly
demonstrated that inadequate prenatal care is a
leading cause of low birthweight in infants. Con-
sequently, the provision of proper prenatal care to
all pregnaat women would prevent more
childhood deaths and handicaps than any other
health measure.

a. Inadequate Prenatal Care Is A
Leading Cause Of Low Birthweight In infants.

Pregnant women who reccive inadequate prenatal
care have a sharply increased risk of delivering a
baby who has a low birthweight. In 1985, for ex-
ample, the National Center for Health Statistics
reported that, for women who had no prenatal
care, the low birthweight rate was 18.9 percent.

In contrast, the low birthweight rate for all
women was 6.8 percent.’® Similarly, the March of
Dimes Birth Defects Foundation has found that a
woman who has thirteen to fourteen visits to a
clinic for prenatal care has a 2 percent chance of
having a low birthweight baby. However, a
woman with no prenatal care visits has over a 19
percent risk of having a low birthweight baby."”
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b. Low Birthweight Results In A
Host Of Medica! Problems.

The medical complications of low birthweight .

are staggering. In particular, low birthweight is
the primary cause of infant mortality.’® Accord-
ing to recent studies, babies born with low
birthweight have a forty times greater chance of
dying in their first rixonth of life than infants of
normal birthweight.'” Moreover, the mortality
rate in the first year of life is two hundred 5imcs
greater for babies of very low girthweight2 than
for normal birthweight infants. %! Consequently,
while only 6.8 percent of all infants have a low
birthweight, they account for 60 percent of the

deaths glat occur to infants during the first year
of life.

As the primary cause of infant mortality, low
birthweigk: is also generally the leading cause of
premature death. This is because more people die
during their first year of life than in the next fifty
years of life combined,

Low birthweight also sharply increases the risk

of permanent disabilities. Low birthweight babies
are ten times more likely to have cerebral palsy
than normal birthweight babies, and five times
more likely to be mentally retarded,?* They have
a much greater risk of blindness, deafness,
seizures, emoti%ml disturbances, and social
maladjustment.

In short, as the Office of Technolc , Assess-
ment concluded, in its comprehensive study of the
health status of America’s children, "low
birthweight so overwhelms other health pro%)lems
of early childhood that it can’t be ignored."%6

2. Adequate Prenatal Care Can Prevent
Low Birthweight,

A large percentage of low birthweight is pre-
ventable if a pregnant woman has sufficient or
adequate prenatal care.’” It has been estimated
that 75 to 80 percent of the health risks that are
associated with low birthweight could be
detected, and prcvsntive treatment initiated, in the
first prenatal visit.*® There is also abundant
evidence that investing money in prenatal care
€. .void the substantial intensive care costs as-
sociated with treating low birthweight infants.

Several states have implemented their own
programs to improve bath access to prenatal care
and maternal health in general. The success that
these programs have had in substantially reducing
low birthweidht is indicative of the positive cor-
relation between adequate prepatal care and heal-
thy infants. For example, in the first year of
California’s Obstetrical Access Program, low
birthweight rates were 33 percent lower among
women in the program than among mothers who
did not participate in the project.”” In addition,
prenatal care programs have reduced the risk of
abnormal physicai or mental development in in-
fants by two or three times.

3. Prenatal Care Is a Cost-Effective Way
to Reduce Low Birthweight.

Not only is adequate prenatal care successful
in reducing low birthweight, and, by extension, in-
fant mortality and disability, but supplying ade-
quate care to pregnant women before delivery is
considerably more cost effective than providing
medical care to low birthweight infants after
birth. Almost all of the relevant studies have con-
cluded that money invested prenatally provides
substantial savings over the postnatal care costs
that the treatment of preventable birth defects re-
quires.

The General Accounting Office estimated that
in 1985, 2.4 to 3.3 billion dollars were spent on
neonatal intensive care, the largest part of \ghich
werit to the care of low birthweight infants.! The
average cost per day of taking care of an infant in
neonatal intensive care was $1,000 per low
birthweight infant. The gverage total cost per in-
fant was over $14,000.32 In that same year, the
average Ma%dicaid reimbursement for prenatal care
was $400.”" The United States Office of Technol-
ogy Assessmcnt estimated that:

for every low-birthweight birth averted by
earlier or more frequent prenatal care, the
US. health care system saves between
$14,000 and $30,000 in newborn
hospitalizg/&ion, rehospitalizations in the
first year,™ and long-term health care

costs associated with low birthweight.3’




Indeed, after instituting a mandatory maternal
education program and urging its employees to
consult a physician early in their pregnancy, tne
Sunbeam Company saw its average medical costs
per maternity gt one factory drop from $27,242 to
below $3,000.

The Office of Technology Assessment further as-

certained that if all women whose incomes are
currently below the poverty level were made
eligible for Medicaid coverage for prenatal care,
the low birthweight rate among those women
would have to decline only 0.07 to .20 percent in
order for health care costs to break even. The Of-
fice of Technology Assessm_?nt considers such
reductions "quite feasible."®

A study which examined the birth records for
more than 31,000 babies born at California Kaiser-
Permanente hospitals in 1978 concluded that even
if pregnant women were provided with monetary
incentives to utilize the prenatal care provided by
the Kaiser HMO plan, Kaiser would still realize a
savings of at least 4 million dollars in averted
neonatal i%%ensive care and first year rehospitaliza-
tion costs.

The conclusion to be drawn here is very simple:

ensuring that all women have access to adequate
prenatal care is a cost-effective way to reduce
low birthweight and infant mortality and dis-
ability. Because the bsalth of infants and children
is an important determining factor in the future
overall health of a nation, investment in prenatal
care is a practical and effective way to further
everybody’s interests. However, there is increas-
ing concern among groups monitoring the cultural
and social status of America’s children that future
generations will be increasingly ill-equipped to
shoulder the responsibilities and burdens that ac-
company running a nation.” An investment in
prenatal care would not entirely solve this
problem; yet it is one very important way in
which these negative trends could be counteracted.
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lil. Infant Mortality and the
Accessibility to Prenatal Care
for Women in the United States.

"Infant mortality . . . is considered among the
most sensitive indicators of the nation’s health
status”

A. The United States Has Very High
Rates of Infant Mortality and Low
Birthweight Births.

Relative to other industrialized countries, our in-
fant mortality rate is embarrassingly high. This
fact becomes tragic when one considers that our
per capita income r:mlﬁ third among major in-
dustrialized countries.®” The United States in no
way lacks the proper technology, resources, or
materials needed to further reduce the infant mor-
tality rate. The Office of Technology Assessment
has observed that the infant mortality rate "tends
to be closely associated with access to f shel-
ter, education, sanitation, and health care.”
Therefore, in the case of the United States, such a
high infant mortality rate indicates a large dis-
parity in the degree of access to such necessities
between different segments of society.

Tn 1985, the most recent year for which there
are country-specific infant mortality statistics, the
United States’ infant mortalitv raic wa> seven-
teenth’> among the major industrialized states.**
The United States ranked below Spain, East Ger-
many, and Australia, and only slightly ahead of
Italy. Our infant mortality rate is twice that of
Japan.

The low ranking of the United States reflects a
much greater emphasis placed by other countrics
on prenatal care. As the Institute of Medicine has
noted, "[M]any other countries (particularly Japan
and most Western European countries) provide
prenatal care to pregpant women as a form of so-
cial investment, with minimal barriers of precondi-
tions in place. As a consequence, very high
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proportions of women in these countries begin
prenatal care early in pregnancy.”

The poor quality of infant health in the United
States falls heavily upon blacks. When our infant
mortality rate is broken down into categories ac-
cording to race, a considerable disparity between
the infant mortality rates of blacks and whites be-
comes evident. Infant mortality among blacks is
twice the rate for whites. In 1985, the number of
infant deaths among whites per one thousand
births was 9.3, while the number for black infants
was 18.2.4° Indeed, if our international standing
for infant mortality were calculated according to
black infant deaths only, our mortality rate would
place us twenty-eighth instead of se¥enteenth
among the industrialized countries.*’ In some
areas of the country, that is, in those of high
poverty rates, our infant mortality rate rivals that
of some Third World nations. The infant mor-
tality rate in the District of Columbia, for in-
stance, is 24.3.%8 This is higher than the infant
mortality rates in Jamaica, Chile, and Paraguay.*°
The poverty rates for blacks supports the OTA’s
assertion that poverty and infant mortality go

hand in hand: in 1986, 42.7 percent of black in-

fants were born into pov;rty, as opposed to 15.3
percent of white infants.>?

Predictably, the United States also places poorly
in terms of birthweight rates. In 1980, we ranked
fourteenth among industrialized nations in the per-
centage of live births that were low birthweight,
and fifteentg for those that were of very low
birthweight.”! Cus relatively low standing among
other nations in regard to low birthweight is not a
problem confined to the infant stages. Low
birthweigy contributes to several other lifelong
maladies.” In 1979, recognizing the reduction of
high infant mortality rates as a crucial goal for
the natioa, the Surgeon General jssued guidelines
for increasing the percentages of women who
receive adequate prenatal care. Originally, the
goal was for 90 percent of pregnant women to
have access to early prenatal carc by 1990.% If
projections based on present statistics are correct,
not only will the United States not achieve this
goal, but neitaer will forty-nine of the fifty states
in the Union.”* In fact, in terms of reaching the
1990 target, many states have prenatal care us
rates which are headed in the wrong direction.”’
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B. The Background of the Worsening of
Infant Mortality and Low Birthweight
Rates in the United States.

1. The United States Made Significant
Progress in Reducing Infant Mortality and
Low Birthweight and Expanding Prenatal
Care Use Until 1980.

Up until 1980-81, the United States had made
considerable progress in reducing infant mor-
tality, reducing low birthweight, and expanding
access to prenatal care for pregnant women.
However, our track record since 1980 can only be
described as dismal. While the number of mor-
talities has continued to decline, the rate at which
it has declined has slowed dramatically from
1980 to the present.*® The Office of Technology
Assessment has estimated that, had the infant mor-
tality rate continued to decline according to pre-
1980 numbers, 2,630 less infanits would have died
in 1985 than actually did>” The year 1983 also
marked the greatest disparity between l%lgck and
white infant mortality rates since 1940.°8 Black
babies are now twice as likely to die within the
first year of life as white babies.

There will often be variations in the infant mor-
tality decline rates from year-to-year which are
either statistically insignificant or which represent
nontrend variations. However, the drop in the rate
of decline for infant mortality which occurred
abruply after 1980 was profound. Upon analyz-
ing the above statistics, the Office of Technology
commented:

Since 1981, there has been a substantial, un-
precedented, and statistically significant
slowdown in the rate of improvement in
U.S. infant mortality rates. . . . Although
yeaz-io-year fluctuations in reported infant
mortality rates are expected, the recent
siowdown in improvement of U.S. infant
mortality rates cannot be dismjsssed as ran-
dom variation a1 yund the trend.>”

Moreover, the trends in the national infant
mortality statistics have been broadly %sed, af-
fecting the individual states generally.




An increase in neonatal mortality and in the
number of premature births has accompanied the
worsening of infant mortality since 1980.
Neonatal mortality, which is generally regarded
as bcirggzr largely a function of maternal health
status, - increased 3 percent between 1980 and
1983. For blacks, the increase was 5 percent. This
was the f’%xsst time in 18 years that such increases
occurred.

2. The Worsening of Infant Mortality and
Low Birthweight After 1980 Was Accom-
panied By a Slowdown in the Expansion of
Prenatc . re Use.

Not sucprisingly, these disheartening trends in
infant mc rtality and neonatal mortality have been
accompanied by a general slowdown in the rate of
the use of prenatal care for pregnant women.
Again, the change occurred ia the early 1980s.
From 1969 to 1980, the percentage of babie(;i born
to women who received early prenatal care’ in-
creased 8.3 percentage points (from 68.0 percent
to 76.3 percent). Since 1980, however, that per-
centage has declinfd for blacks and remained
stable for whites.> The data for the years span-
ning 1980-1985 show that, the number born to
black women receiving early care has dronped al-
most 1 percent, while the number born to white
women receiving early prenatal care rose only
one tenth of one percent. In that same time period
(1980-1985), the number of women who received
either inbadequate or 1o prenatal care actually in-
creased.®® Again, prenatal care for black women
suffered the most: in 1980, 8.8 percent of black
babies were born to womea who received no care
or inadequate care. By 1285, that number had
jumped to 10.0 pt;,rcent.6 The Institute of
Medicine, which has labeled this trend "trou-
bling," also commented that "[i]n fact, 17 ; rates
of late or no prenatal care for black women are
about the same as these recorded in 1976é im-
prov::ments have, in effect, been erased." 8
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IV. The Connection Between
the Alarming Decline in Infant
Health in the Early Eighties and
the Reagan Administration’s
Cuts in Federal Health Funds.

The general decline in the quality of prenatal care
and the worsening of infant mortality rates that
occurred in the early 1980s was predictable. Soou
after taking office, President Reagan requested,
and Congress granted, a series of large cuts in the
federal budget. These cuts reached deep into the
federal health budget, ana fiminated medisal
assistance to over a million needy - . +.70 When
the adverse effects of the cuts .n . mortality
and birthweight became evident in ..., 1984,
Reagan administration officials claimed that it
was still too early to concludg that the negative
numbers r-presented a trend. 11t is now obvious
that the decline in infant health was not simply a
slight fluctuation in the statistics. As was men-
tioned above, the decline in the infant mortality
rate has slowed significantly and the number of
low birthweight babies is up.

A. There Has Been a Significant Decline
in the Access of Pregnant Women to
Prenatal Care.

1. How Low Income and Lack of Health
Insurance Affects Prenatal Care Use Rates.

To understand the declining trends in infant
health, it is important to examine the effect that
poverty, low income, and ‘ick of health insurance
have on rates of utilization of prenatal care ser-
vices. While income and amount of financial assis-
tance are not the only factors affecting care rates,
they are highly determinative of thc extent that a
woman receives proper care. Because poverty "is
one of the most impertant factors consis%ntly as-
sociated with insufficient prenatal care,”'” it is
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not surprising that in the early 1980s, when funds
were cut for all health needs and the percentage
of people below the poverty line increased, the
number of women receiving adequate prenatal
care dropped.

There is conclusive evidence that women who
are of low income, but who are not covered by
Medicaid or other health insurance programs,
tend to receive prenatal care later and less fre-
quently than women with health insurance. For
these uninsured women, lack of financial support
to cover medical expenses seems to be a leading,
and perhaps the primary, reason for their failure
to receive prenatal care eariier or more frequently.

From June 1986 to June 1987, the United States
General Accouniing Office (GAO) studied the
prenatal care use rates 9f women who had differ-
ing levels of insurance.’> The study included
1,157 women in thirty-two communities
throughout eight states. In its study, the GAO
found that women who were uninsured or insured
by Medicaid were far less likely than women who
were privatcly_insured to begin care in their first
trimester, and far more likely than privately in-
sured women to delay care until the third
trimester of their pregnancy. The following are
the GAO’s results: "

for example, ?3 percent did not receive sufficient
prenatal care.’® A study reported in Minnesota
Medicine documented similar findings with
z.:spect to the connection between ,”AC adequacy of
prenatal care and payment source.’’ This study
found that women with private insurance were
likely to average 11.8 prenatal care visits during
their pregnancy, as opposed to uninsured women,
who averaged 7.9 visits. The study also deter-
mined that women who received adequate care
had significgntly larger and more physically ma-
ture infants.” Moreover, payment source alone ac-
counted for 19 percent of the variances in
birthweight and need for neonatal intensive care
among the babies studied,

For black women, the likelihood of receiving
early or frequent care is substantially less than
that of white women. The Institute of Medicine
reports that black women are far less likely to get
early care and twice as likely to get no care or in-
adequate care.®" This is almost certainly linked to
the fact that a high percentage »f ghe black popula-
tion lives under the poverty level.?? It may also
be because per Medicaid recipient, blacks receive
a much_smaller amount of benefits than do
whites.3 For Hispanic women, the numbers are
even worse. Hispanic women are substantially
less likely to get early care than white women,

% who began
careinthe
firsttrimester
Privately
Insured Women: 81%
Women Covered
by Medicaid: 36% ©
Uninsured Women: 32%

GAO study June 1986 - June 1987

% who began
care in the
third trimester

2%

16%
24%

It is obvious that women who have the money
to finance prenatal care are more likely to get
early care, and that women with little fi.ancial
support are the most likely to delay care. Of the
uninsured or Medicaid-insured women surveyed,

b .

4
and three timegamore likely to get no care or in-
adequate care.
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Several studies, including the GAO study, have
been conducted to identify the major barriers to
receiving prenatal care. “'The GAO report
showed that it is primarily the lack of financial
resources that impede uninsured women from get-
ting prenatal care.” In that study, none of the
uninsured women in one community who had ac-
cess to a free clinic cited lack of money as a
primary barrier to care, whereas 27 percent of
uninsured women without the same access to free
care in another communitg cited lack of money as
a primary barrier to care. 6

2. The Inmportance of Medicaid for
Providing Health Insurance to Low Income
Women.

The Medicaid program is the single most com-
prehensive provider of health services to the poor
in this country. It is by far the biggest and most
important health care program for poor pregnant
women. Moreover, it has been documented that
Medicaid reduces the influence of socioeconomic
status as a factor for determining who receives
health care.3” This follows from the fact that unin-
suredness, and the financial inability to pay for
medical care which accompanies it, is one of the
primary obstacles to adequate prenatal care for
women. Without medical insurance, the high
costs of medical care preclude even reasonably
well-off people from receiving care, as well as
those who hover uear the poverty level. Not
surprisingly, then, the Children’s Defense Fund
reports that at yeast one study has linked neonatal
mortalit%srates with individual states’ Medicaid
policies.

The Medicaid program provides a range of
health care services to those people who satisfy
certain income and resource cligibility require-
ments. Medicaid is funded by the individual states
and the federal government through a matching
funds arrangement. The federal government has
mandated that a certain category of people, that
is, the "categorically needy,” must be covered by
all states, and all states must provide a minimum¥~
number of medicaggservices to people who fall
into this category.” All people who are eligible
for Aid to Families with Dependent Children
(AFDC), a cash assistance program, fall into this
category. However, each state sets its own

2 Ay

MNs

Chapter XV

eligibility level for AFDC.”? In some states the in-
come eligibility threshold is less than 20 percent
of the poverty level. 11t is less than 50 percent
of the poverty level in half of the states.” In
states which choose not to cover other, optional
categories of people, eligibility for AFDC can be
the sole determining factor for Medicaid
eligibility. In short, it is the individual states that
largely determine who is categorically needy and
therefore who automatically receives Medicaid
benefits.

There is a second class of indigent people, the
"medically needy,” who are not necessarily
eligible for Medicaid benefits, but who receive
aid at the discretion of the states.”> These are
people who, because of their income or other cir-
cumstances, do not qualify for assistance outright,
but who would, because of incurred medical ex-
penges, fall below the regular eligibility level for
aid.”* Beyond this, states have considerable dis-
cretion in deciding who may, or may not, qualify
for Medicaid. They may pick from a razge of "op-
tional" eligibility groups for coverage.

Although, in general, the Medicaid program has
been available to a shrinking percentage™ of the
poor population in this country, the assistance it
provides is critical. For many people, Medicaid is
their only source of health insurance. In a society
such as ours in which medical costs have skyrock-
eted, lack of health insurance precludes access to
medical care. For pregnant women in need of
prenatal care, Medicaid is often a last or only
resort.

Because uninsureduess is such a great problem
for women seeking prenatal care, it is easy to un-
derstand why the drastic health budget cuts made
in the early 1980s resulted in a deterioration of
infant health.”® Cuts in Medicaid reduced
eligibility, thus severing many women from ac-
cess to health insurance. At the same time, almost
all other potential sources of aid for pregnant
women were being drastically reduced. However,
President Reagan’s budget cutbacks were not
simply reductions in funds; indeed, the President
presided over both a philosophical and structural
transformation in the funding of prenatal health.
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B. The Reagan Administration’s Cuts in
Health Care Spending and Their
Consequences for Access to Prenatal Care.

Originally, the Reagan budget cutbacks in
domestic social spending were portrayed as neces-
sary "belt-tightening" for the health of our nation-
al economy. All reductions in funding for
procrams which aid the poor and needy were
maug with the assurance that those cuts would not
allow the programs to drop below a certain
"safety net” level. The Reagan administration
maintained that, although the growth of social
programs would be limited, no one who as truly
needy would be left without assistance.’

However, the funding reductions in the federal
health budget had a serious impact on the
Medicaid program, and, by extension, the
availability of health insurance for poor and near
poor women. Indeed, the President’s promise to
maintain a "safety net" for the most needy in our
society became questionable in view of the finan-
cial and structural surgery performed on Medicaid
and other federal health programs. President
Reagan accomplished this surgery in two ways.
First, he made straight funding cuts in the federal
health budget. Second, he increased the discretion
that each state had over determining eligibility for
Medicaid and other health care funding. o-
dividual states, already strapped for health care
funds of their own, were forced to cut cligibility
and eliminate many optional services.

1. The Effects of Reductions in Medicaid
and Other Health Care Programs.

The cats that President Reagan proposed and
received from Congress for the Medicaid budget
were substantial. Under the Omnibus Budget
Reconciliation Act of 1981, Congress approved
the President’s proposal to cut ove- $1 billion
from the Medicaid budget for fiscal year 1982.98
Later, in his budget proposal for fiscal year 1983,
President Reagan planned to maintain Medicaid
funding at the 1982 level.” This would have
resulted in a de facto cut of $2 billion and would
have been achieved by reducing cligibility,
eliminating many "optional” medical services, and
allowing states to require co-payments for certain

benefits. 1% However, Congress balked at the
scope of cuts Reagan was proposing for
Medicaid: it settled on cutting $860 miilion from
the Medicaid budget over the next 1three years and
$275 million in fiscal year 1983.!

The impact of these reductions in terms of people
affected was serious. As a result of the 1981
OBRA, one million people lost their eligibili&
for AFDC, and thus for Medicaid cow:mgt:.l In-
cluded in this number were 10 percent of mothers
and children who received Medicaid and AFDC
assistance. %3 By 1985, expenditures for Maternal
and Child Health grants, Community Health
Centers (which are often the only sources of medi-
cal services in many rurel and urban areas), and
other federal iealth programs lagd declined 32 per-
cent in constant 1981 dollars.!™ The number of
p-ople below the poverty level who were covered
by Medicaid had dropped from 65 percent in
1976 to 38 percent in 1984.1%

It is important to bear in mind that these reduc-
tions in Medicaid funding ocourred simultaneous-
ly with the sharpest rise in the poverty level since
statistics were first recorded.!% The number of
infants vorn into poverty had grown from 18 per-
cent in 1978 to 24 percent in 1984.197 In short, as
more people needed Medicaid, fewer people
received it.

The Medicaid budget cuts cannot be justified
on the basis of simply weeding out undeserving
and fraudulent recipients.”> Sara Rosenberg,
Director of Child Health Division for the
Children’s Defense Fund, claimed that, as of
1984, not one single state had been able to ensure
proper care for mo&hers and children living below
the poverty level.'”” The levels for AFDC
eligibility (which, until 1986, were the sole deter-
minants of Medicaid eligibility for "categorically
needy” recipients)!!? in the individual states bear
out this assertion. Nationally, the average maxi-
mum income that a family of three may have and
still qualify for AFDC bengfits is currently 45 per-
cent of the poverty level.'!! This means that a
family whose combined yearly income is over
$4,561 is not eligible for AFDC benefits or
Medicaid. Some states have opted to cover
families who are categorized as "medically
needy.” But even including those states who
cover the "medically needy” category, the average
maximum income for a family of three would be
only 52 percent of the poverty level, or approxi-
mately $5,039 per year.
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A modification in Medicaid, which was pro-
posed by President Reagan, and which ex-
emplified the administration’s approach toward
funding problems, directed that a pregnant woman
could receive AFDC benefits for prenatal care
only when it had been "medically verified that the
birth [would] be anticipated within three
months." 13 In other words, prenatal care would
be available only during the third trimester of the
pregnancy. This eligibility requu'e{-ment became
law as a part of OBRA of 1981.114 1t "saved" the
administration $23 million in 1981.1°

In fact, the requirement increased costs while
threatening thf. gual?ty of infant health. As dis-
cussed above,” ™" prenatal care is highly effective
only if is initiated early in the woman’s pregnan-
cy. By the time a woman has reached her third
tnmoster, "the greatest benefits from prenatal care
and the im impact of mtervenhon has already
passed." Moreover, th 1tildxes on the cost-ef-
fectiveness of prenatal care”™ have shown that,
for every dollar reduction in funds {or prenatal
care, there is a more than three dollar increase in
costs for the complications of low birthweight.'!
Predictably, the OBRA eligibility requiremeat had
an adverse impact on the numbers of women who
received adequate prenatal care. In fact, it was
not until 1984 that Congress changed the law so
that a woman could be eligible for AFDC s soon
as her pregnancy was medically verified.!?

2. The Increase of State Financial and
Adninistrative Responsibility for Medicaid
and Other Health Care Programs.

In addition to cutting the amount of funds ex-
pended for Medicaid and other health programs
tor the poor, the president made structural chan-
ges in the various avenues for supplying these
funds to recipients. The basic goal of thosc¢ chan-
ges was to transfer financia! and administrative
responsibility for Medicuid and othc:r2 isuch
programs onto the individual states.

Before 1981, the percentage of federal matching
funds for the Medicaid program was calculated ac-
cordmﬁs per capita income in the individual
states. ““ In 1981, however, the president
proposed placing a 5 percent cap on the amount
the federal government could raise its Medicaid
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Medicaid funding would risef gnly to keep pace
with general price inflation. 23 Siince the costs of
the Medicaid program increase each ysar at rates
higher than the nation’s inflation rate,'** this lat-
ter proposal would have forced the states to ab-
sorb extra %% Congress did not pass these
proposals Instead, it authorized a series of
deductions from the federal sha1 L of Medicaid
costs over the next three year In the end,
however, there were still reduced funds for each
state.

Concurrent with the reduction in federal fund-
ing, states were also given greater leeway over
which categories of people and services they
would cover under Medicaid. Previously, states
which had opted to provide coverage to those
people categorized as "medically needy” were re-
quired to fund all people who fell into the "medi-
cally needy" category. As of OBRA 1981, states
were given "almost complete discretion in deter-
mining the fsope of coverage and the service to
be offered"'2® for those who fell into the "medi-
cally needy" category. Moreover, they were gnvsn
expanded discretion to define medically necdy
In general, states were given much broader
leeway to experiment with alternative procedures
for all aspects of Medicaid from reimbursement
policies to eligibility. In addition, the Health Care
Financing Administration (HCFA), which over-
sees Medicaid eligibility, has consistently
mterpre'cd the OBRA 1981 regulahgns as giving
states "nearly unlimited discretion"?*? in deciding
at what income level a person becomes medically
needy and in igierpretmg several other eligibility
requirements.

President Reagan also cut costs and shifted the
responsibility for some tough decision making
onto the states by consolidating forty discrete
health programs, each aimed at a particular group,
of people who require a specific kind of medical
service, 32 into four large block grant programs.
States now receive money in a large block and
arev _ainister it as they sce fit. Previous to
1981, each needy group was assured at least a
minimum level of funding. Since the 1981
OBRA, however, many groups, most of whom are
equally needy, must compete against each other
for legislative attention on the state level. In addi-
tion to consolidating these forty programs into
large blocks, the overall spendin% for the newly
combined grants fell 25 percent.
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Health care for pregnant women fell under the
auspices of the Maternal and Child Health Block
Grant (MCH). MCH consolidated six_different
maternal and child health programs.’®* Because
funding for MCH was cut, access to prenatal care
for pregnant women naturally suffered. Moreover,
the new funding method also means greater uncer-
tainty concerning the exact amounts of money
that will go directly to prenatal care from year to
year. In short, the fate of prenatal care funding is
subject to the discretion of each individual state
legislature.

Unfortunately, in the years 1981-1982, state
governments were just as economically strapped
as was the federal government. The added discre-
tion over the "optional” services provided by
Medicaid meant that many states "experimented”
with more restrictive eligibility requirements
rather than with alternative ways to fund
Medicaid or with alternative ways to cut costs
without cutting people from the program. Profes-
sor Wing, of the University of North Carolina
School of Public Health and School of Law, has
commented:

Viewed realistically, most state program
policymakers will find that the only solu-
tion to the immediate dilemma posed by
Medicaid that is acceptable . . . is a reduc-
tion in the overall size of their program
by limiting program coverage, cutting
eligibility, or adopting restrictive reimbur-
sement policies which will effectively cur-
tail . . . the availabiligl of their medical
services to the poor.1 S

Wing further observed that proposing alter-
native systems or structures which would directly
address the overall problems with health care
costs would be "complicated” and might not
result immediately or obviously in the politically
acceptable "‘big doll%r’ savings" which eligibility
cuts would produce.’*® For state legislatures, the

most politically expedient way of resolving the
Medicaid cost problem may be by cutting
eligibility. However, with respect to access to
prenai%l7care, this is neither practical in financial
terms™"' nor in terms of preventing avoidable
birth deficiencies.

Indeed, as of 1984, many states had made efforts
to contain their medical care expenditures by
restructuring Medicaid. Measures enacted by the
states have included: 1) requiring co-payments;

2) limiting the number of days per hospital stay;
3) setting hospital reimbursement rates according
to the primary diagnosis of a patient’s problem,
rather than by actual services rendered tg treat the
problem; and 4) by reducing eligibility.! 8 States
have implemented the system for setting rates ac-
cording to diagnosis in spite of the fact that it has
already been proven to "cause unwanted, even
dangerous, results” when used for Medicare
patients. Moreover, a number of studies has
shown that cost-sharing does not contain costs,
but it does lead to gslderutilization of medical ser-
vices by the poor.!

Thus, by cutting funds for Medicaid while allow-
ing states greater discretion over which people
and services would be covered, the Reagan ad-
ministration effectively undercut the availability
of prenatal care to poor and minority women. In-
dexd, as discussed above, health statistics
demonstrate that, soon after the health budget
cuts were implemented in the early eighties, finan-
cial access to prenatal care declined and the gains
in prenatal care and infant health have been
halted or reversed. Fortunately, Congress, in
1988, mandated that all states must now provide
Medicaid benefits to every pregnant woman
whose income does not exceed 100 percent of the
poverty level. While this will certainly bsgin to
erode some financial barriers to obtaining prena-
tal care, it still does not address several of the
other underlying problems with our health care
system, problems which will continue to ag-
gravate poor women’s access to care in the future.
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V. Other Circumstances Which
Have Served to Restrict Access
to Care for Pregnant Women
and Children Since 1980.

In order to improve the percentages of all women
who both have access to--and receive--prenatal
care, it is critical to understand how other soctetal
problems aggravate problems of access. While
some of the problems associated with providing
access to prenatal care have several obvious and
cost-effective solutions, providing access to care
for all women will \umain a permanent struggle
until all of the societal barriers to access are
eliminated. Unfortunately, the lack of adequate
prenatal care for many women is connected to the
problem of rising costs plaguing the medical care
system and related problems in the health in-
surance industry. The kinds of difficulties facing
these industries are complex, and for the most
part are in need of comprehensive and compli-
cated solutions.

Equally unfortunate, the tendency in dealing with
many of the problems with high costs has been to
resort to across-the-board reductions in funds or
the employment of relatively simplistic cost-cut-
ting mechanisms which do not take into account
potentially adverse consequences. For example,
there is evidence that limiting certain categories
of coverage provided by Medicaid leads people to
delay care until health probiems reach very
serious or emergency levels. Treatment in such
situations citen costs considerably morge 5han
simple, low cost, preventive measures. 4 Thus,
approaches to the problems of medical and health
insurance costs require solutions which reach the
root of the problem and address the structure of
the health care system as a whole. Solutions
which do rot reach the root cause will only ag-
gravate these problems, instead of remedying
them.

Chapter XV

A. Lack of Insurance Availability.

As was mentioned previously, lack of insurance
is a critical factor in determining whether a preg-
nant woman receives adequate prenatal care. It is
difficult to imagine how anyone but the wealthy
can afford regular visits to a physician without
some sort of health insurance coverage.

In 1988, thirty-seven million people, or about
15 percent of the total population in tbg United
States, went without health insurance.’*! Over
three-quarters of that total are either workers or
the dependents of workers.* The high rate of
uninsuredness is in large part due to the Jarge
numbers of people who lost employment during
th> recession in the early 1980s. Every 1 percent
increase in the unemployment rate meant an addi-
tional eleven million people out of work.!*? Of
the 60 percent of workers who subsequently
found new employment, half took jobs in which
their pay was cut and their health insurance
considerably more limited than their previous
t::mploymt::nt.144 Due to the high costs of supply-
ing medical insurance to their employees,
employers are increasingly cutting back on or
refusing to offer benefits. Additionally the
premiums for individual insurance coverage cin
be exorbitant, often precluding people who are un-
employed or employed in low-paying jobs from
obtaining any type of medical coverage. Unfor-
tunately, the receding availability of employer-
provided health insurance is coming at a time
when Medicaid benefits have already been cut to
the bone, leaving a considerable gap in the num-
ber of people whose incomes exceed Medicaid
eligibility levels but who also do not have access
to private insurance.

Women, particularly single women, and
minorities are at greater risk of being uninsured.
This is because women and minorities are more
likely to be unemployed, to be employed part-
time, to hold low-paying or seasonal jobs, or to
be employed in industries considered poor risks
for coverage by insurance companies. 43 In fact,
in 184, 17 percert of women who are of
reproductive age had no health insurance.
addition, 26 percent of women of rt::productivel:47
age had no insurance to cover matern:ty care.

The fact that women and minorities are dispropor-
tionately among the uninsured in this country
serves to underscore the fragmented nature of our
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social and medical assistance programs. Unin-
suredness among minorities and women is a
problem which cries out for a comprehensive
federal solution in terms of coverage for prenatal
care.

B. Public Hospitals Are Increasingly
Unable to Provide Care to Poor,
Uninsured, and Medicaid Insured People.

Uninsured people who need medical care often
turn to charity or public hospitals to provide them
with care. Yet public and teaching hospitals are
finding it more and more difficult to treat needy
people and survive financially. Currently, a rela-
tively small percentage of hospitals are respon-
sible for absorbing the costs of a high amount of
charity care. In 1982, for example, hospitals
provid%d $6.2 billion dollars in uncompensated
care.! Teaching hospitals ?P&orbcd 36 percent
of that uncompensated care,*” although they
provided only 27 percent of all care. Public hospi-
tals provided 3 to 4 times the amount of uncom-
pensated care that private hospitals did.*>° It
should be noted, also, that the federal cuts in the
Medicaid budget fell hardest on public hospitals
and clinics. Reductions in funding affect these in-
stitutions more than other providers because "they
typically have higher institutional costs than otlger
facilities and serve more public beneficiaries." !>

In addition to the high percentages of uncompen-
sated care, high insurance premiums for malprac-
tice result in a decreased hospital capacity to treat
the growing number of those people who need
care who are unable to pay for it. Hospitals, espe-
cially public and teaching hospitals, simply can-
not absorb the costs. Many hospitals have begun
to require preadmission deposits or proof of
ability to pay from women before they are ad-
mitted for delivery. The result has been that many
poor women who are uninsured must literally
wait until they go into labor, and can be admitted
to the hosgital through the emergency room
entrance.! 2

Many pregnant women have also fallen victim to
"patient dumping," another unpleasant side effect
of the crisis in medical costs and medical malprac-
tice insurance costs. In increasing numbers across
the country, patients who do not have proof of
medical iasurance who seek admiiiance io non-
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public hos?itals arc being "trausferred” to public
hospitals.1 A report by the Committee on
Government Operations in 1988 regarding patient
dumping revealed that private hospitals were
going to almost any lengths to avoid admitting
patients who could not pay for their care, in spite
of the fact that angress had passed an anti-dump-
ing law in 1986.2>* In many instances, patients
were transferred while still in an unstable condi-
tion. In other instances, patients were simply
denied care, regardless of the seriousness of their
medical problems. The Committee found evidence
of one hospital which transferred a pregnant girl
to another hospital even though she arrived in its
emergency. foom in the midst of labor with com-
plications. !>

Cbviously, the high percentage of people nation-
wide who are not covered by health insurance has
become critical in this age when one moderately
serious illness or one hospitalization coald finan-
cially devastate a family. The high number of
uninsured women is of great concern in terms of
access to prenatal care because uninsured women
have the lowest rates of adequate care. In the end,
society usually pays for the adverse results of that
low rate of care in high neonatal intensive care
and other costs.

C. Other Problems With The Medicaid
Program Which May Impede Access to
Prenatal Care.

At the same time that increasing numbers of
people are falling below the poverty level and are
without health insurance, Medicaid funds have
been cut and eligibility has been reduced.
However, it is not just the lack of funds or the
reduction of eligibility which can create barriers
to care. Those who are already covered by
Medicaid face additional problems. Medicaid
reimburses physicians and hospitals for their ser-
vices at rates which are significantly lower than
the fees normally charged.'>® The result is that
many physicians do not see Medicaid patients, or
at least limit the number they do treat. There is
evidence that maternal-care providers are especial-
ly reluctant to participate in the Medicaid
program. Besides low reimbursement rates,
obstetricians and gynecoiogists (ob/gyns) have
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been saddled with some of the highest medical
malpractice insurance premiums. As a conse-
quence, many ob/gyns have left their specialty or
medical practice altogether;157 those who have
remained in practice are likely to limit their accep-
tance of Medicaid patients because the reimburse-
ment rates are not high enough to offset the costs
of the required insurance premiums. Additionally,
in the interest of avoiding malpractice suits, many
ob/gyns have limited the pumber of high-risk
patients they are willing to treat, and women on
Medicaid ggnd to fall into the high-risk

category.l All these factors work to substantial-
1y reduce the number of care providers available
to treat those in need of prenatal care.

Besides a narrow pool of providers, there are
bureaucratic obstacles in the path of pregnant
women eligible for Medicaid. The average wait-
ing period for determination of eligibility can
often take a woman into her second gléimester
before her eligibility is established.’>” Also, be-
cause the pool of providers is limited, there is
evidence that the waiting period before the first
appointmgont can be scheduled can be quite
lengthy.!

D. Nonfinancial Barriers to Prenatal
Care for Poor and Minority Women.

Although one of the primary barriers to obtain-
ing prenatal care is lack of financial resources to
pay for care, it is by no means the only important
barrier. Several other barriers exist which are also
crucial determinants of the utilization of available
care.

There are several barriers which are related to
econcmic status. The first is lack of transporta-
tion to available care. This is often a function of
both economic and geographic factors; women
who live in rural areas or areas in which there is
no prenatal care provider close by often lack
trans-ortation to available facilities.!®! The
second may be lack of child care for older
children during the time of the prenatal care
visits. Also, some woraen may not be able to
leave work or school during the times that care is
available or for the necessaty length of tim hat
an appointment may take.!®
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Other barriers may be the attitudes of a particu-
lar woman toward the importance of health care
or the importance of prenatal care. Many women
may not place great value on prenatal care. Dif-
ferences exist among the different cultures as to
the importance of care. There are also women
who may think prenatal care is not as important
for pregnancies after their first or second.
Research has also shown that an individual
woman’s attitude toward her pregnancy can also
be determinative of how early or frequently she
obtains care. For instance, if a pregnancy is un-
planned, unwanted, or undetected, a woman may
delay care because of reluctance to admit she is
pregnant, uncertainty as to whether she plans to
carry thci Jregnancy to term, or for psychological
reasons.

Special mention should be made of the prob-
lems of adolescent pregnancy. Pregnant teenagers
are likely to encounter all the usual barriers to
care, but must also confront some serious addi-
tional obstacles to obtaining care. Denial of, or
ambivalence toward, a pregnancy can prevent an
adolescent from seeking help. Reluctance to tell a
parent usually only compounds the financial
restrictions to access which may apply; few
young women have the independent means to af-
ford medical care on their own. Adolescents are
also the most likely to be uninformed about sour-
ces of care, such as free clinics or other health
services.

There is also significant evidence that the
relationship between low-income patients and
their care provider may itself be a barrier to
receiving proper care. S5 This is also true of other
personnel who may work with or for care
providers. Providers tend to discourage care when
they are uncommunicative, do not explain proce-
dures, hurry their patients, or are otherwise insen-
sitive to a patient’s needs. Possible reasons for
adverse patient/provider relationships include cul-
tural or racial prejudices or biases, the stigma
often accorded charity or free care, or different
cultural or socioeconomic attitudes toward the
utilization of health care. There is also evidence
that fear of hospitals, hospital procedures,
providers, and medical care in general can be
obstacles for women needing care.

One study of the possible barriers to care con-
cluded that psychosocial barriers, such as at-
titudes toward care, reactions to attitudes of
providers, lack of comfortable facilities, and so
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forth, could be "greater barriers to care than such
external obstacles as lack of insurance or transpor-
tation problems.”*°® Some of the studies reported
by the Institute of Medicine noted that women
who tended to receive no prenatal care wete in
general more peripherally linked to the health
care system than other women.

This would seem to be supported by the fact
that, for lower-income or uninsured women, care
is more accessible and effective when it is
delivered in a setting that provides more com-
prehensive services than most private, office-
based care locations. Sich places would include
maternal health care clinics, school or public
health department-based settings, and hospita} out-
patient departments. Such clinics usually provide
care to Medicaid or uninsured women, which
removes financial and other barriers to care fcr
many women. Many women who are at risk for
receiving no care need more assistance than simp-
ly prenatal care; they may need housing assis-
tance or other social support services. The
Institute of Medicine reports that the demand for
such locations for care seems to be rising due to
increasing uninsuredness for women of childbear-
ing age. Unfortunately, the supply of such care
settingg,/is already too low to meet the demand for
them.

Vl. Legislative Improvements in
the Access to Care for Pregnant
Women and iInfants Since the
Mid-1980s.

The correlation between budget cuts and the
deterioration of infant health and mortality be-
came evident as early as 1984.108 yet Reagan
administration officials not only refused any
responsibility for this deterioration, they also
rejected a request by one of their own depart-
ments to study the troubling infant mortality and
low birth-w?gsht statistics which had begun to
accumulate.”™ Indeed, despite the advice of the
Assistant Secretary of Health and Human Ser-
vices, HHS Secretary, Margaret Heckler, and
Budget Director, David Stockman, said "that
there was no evidence to link cutbacks in
Medicaid, nutrition and maternal and child health
programs with changes in the infant mortality
statistics."” " Alternative explanations for these
changes by administration officials were also
sparse.

Fortunately, Congress has recognized the serious
nature of recent infant mortality and low birth-
weight statistics. In the OBRAs and other
budgetary actions subsequent to 1981, Congress
has worked diligently to expand eligibility and
prenatal services covered by Medicaid specifical-
ly for pregnant women.

A. Expansious in Eligibility.

Congress has gradually expanded the Medicaid
coverage that states are required to provide preg-
nant women since 1984. By July 1, 1990, all
states must provide any pregnant woman, whose
family income does not exceed 100 percent of the
poverty level, with Medicaid coverage. Coverage
begins from the time her pregnancy is verified,
rather than after the baby is born. This eligibility
requirement must be extended to all women;
states may not impose restrictions tied to family
composition (i.e., only women living in a one-
parent household may qualify) or employment
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status. Additionally, Congress has given states the
option to cover pregnant women whose incomes
were up to 185 percent of the poverty level. Con-
gress also mandated that any state which chose to
cover pregnant women whose family incomes
were up to 185 percent of the poverty level must
also cover g/t women, regardless of the household
makeup or employment status.” "~ Unfortunately,
by June of 1988, only six states had raised
eligibility for piggnant women to 185 percent of

poverty level.

B. Waiving the Application Waiting
Period for Pregnant Women.

In 1986, Congress gave the states the option of
implementing "presumptive eligibility." That is, a
woman could be covered for prenatal care while
waiting to establish Medicaid eligibiliiy. This
would eliminate waiting for the applications
process to conclude as a barrier to prenatal care.
UnfortunatelY by July 1988, only nineteen states
had done so.17>

C. Allowing Additional Medicaid Ser-
vices Aimed Specifically at Pregnant
Women.

The Medicaid-related legislation, enacted in
1986, also made some significant alterations in
the method of eligibility determination. For in-
stance, the Consolidated Omnibus Reconciliation
Act of 1986 gave states the option to provide
pregnant women with additional services that they
do not have to provide to other Medicaid
recipients. This has led to enhanced maternity
benefits in more than twelve states.” " Also,
OBRA of 1986 severed the link between AFDC
eligibility requirements and Medicaid eligibility
requirements for pregnant women. This removed
a major barrier to funding prenatal care in many
states. Now a state can provide coverage above
the AFDC requirement levels for pregnant women
only. This is important because "[it] affords states
the opportunity to increase Medicaid eligibility
for particular subgroups, and to receive federal
matching funds without increasing AFDC
program costs."!
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While Congress’s support for expanding Medi-
caid eligibility for pregnant women has been en-
couraging, and has certainly increased access to
care, there is still much to be done in terms of 2n-
suring access to care for all women. As a society,
there are several short-term and long-term goals
which we must accomplish before all infants will
be guaranteed they are given adequate care and
an equal chance before they are born.

D. Increases in MCH Block Grant
Funding.

In 1986, Congress substantially increased fund-
ing for MCH Block Grants. Previously funded at
$478 million a year, MCH funding was raised to
$533 million for fiscal year 1987, $557 million
for 1918786, and to $561 million for subsequent
years.
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VIii. Recommeandations for
Making Prenatal Care
Accessible to All Women

There are several approaches to achieving ap-
propriate levels of prenatal care. First, immediate
reforms aimed at the primary barriers to care
must be iniplemented. Ideally, programs aimed at
the problems of a particular state or area will be
instituted, but in such a way that women in every
state or area will have access to care. Second,
long-term, comprehensive structural reforms
which solve the most basic causes of the
problems of access to care (e.g., the un-
availability of health insurance) must be put into
effect.

A. The Short-Term Solutions

For the short term, the overriding concern is
overcoming financial barriers to access. There is
an overwhelm.ng consensus that this is the
primary barrier to care. There is also general
agreement in terms of what to do about it.

1. Raise Medicaid Eligibility.

First, the option that states gained under OBRA
1986, to grant Medicaid eligibility to all women
up to 185 percent ?f the poverty level, must be
made mandatory.1 8 The fact that relatively few
states have implemented this option underscores
the variations in coverage from state to state. As
the CTA states, "there is 710 reason to think that
the variation will bc ~cduced under a program in
which participation is voluntary."*”® Making this
mandatory should be followed by the expansion
of eligibility beyond lgg percent for uninsured or
underinsured women, '8 This would help
eliminate uninsuredness as a financial barrier to
care. It will also climinate the great disparities in
coverage by the individual states. And, as op-
posed to funding through a block grant program,
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it will ensure that every woman has at least equal
financial access to care, because eligibility will
not depend on the amount of money earmarked
for prenatal care in a particular year or in a par-
ticular state.

2. Enforce Existing Legislation

Laws against patient-dumping should be strictly
enforced, with serious financial penaities for
faiture to comply. It appears that only if private
hospitals have to face greater financial burdens
for patient-dumping will they cease this practice.

3. Eliminate Bureaucratic Obstacles to
Medicaid Eligibility.

Congress should eliminate any bureaucratic
obstacles that the present methods for establishing
Medicaid eligibility include. For example, all
states should be required to adopt the "presump-
tive eligibility" that was made available to them
as a Medicaid coverage option in OBRA 1986.
This would entitle women to frec prenatal care
during the period that }hfir Medicaid eligibility
was being established.’®! It would eliminate any
delays in receiving care which are caused by the
lengthy eligibility evaluation period under which
the states operate. In addition, all state Medicaid
programs should be required to make a reasonable
effort to inform Medicaid recipients of the range
of services that are available to them. The GAO
study found that in several instances, the fact that
Medicaid will pay for transport%tlon to receive
care was not well pubhcnzed.

4. Allocate Mare Money to MCH Block
Grants.

In addition to taking away the obstacles that
Medicaid can create, more money should be
allotted to MCH block grants, and of the money
allocated, more should be earmarked specifically
for maternal care services. Although Congress has
recently increased funding for MCH Block

Grants, MCH funds are still modest in relation to
the demand for financial help in obtaining prena-
tal care. All nineteen states which are a part of
the Southern Regional Task Force on Infant Mor-
tality have reported that present MCH funds are
not sufficient to meet their needs,'®> If the 1986
OBRA provision granting eligibility for prenatal
care for women up to 185 percent of the poverty
lev<l was made mandatory for all states, then
some of the cost for services provided by MCH
grants would be absorbed by Medicaid funds,
leaving more MCH funds availzble for other
maternity-related services. It should be clear,
however, that funneling money through the MCH
block grant system should be viewed as a supple-
ment to, rather than a substitute for, raising
Medicaid eligibility to 185 percent of the poverty
level for pregnant women. Raising Medicaid
eligibility guarantees coverage, whereas MCH
grants are not necessarily predictable sources for
funding prenatal care.

5. Improve Funding to WIC.

Another program which is of great importance
in improving and sustaining maternal health i; the
WIC (Special Supplemental Food Program for
Women, Infants and Children). WIC provides
nutrition to low-income pregnant women, infants,
and children. This program has recently shown to
be effective in preventing premature births, fet. !
deaths, and other pregnancy-related problems.
Despite this, WIC is provided to fewer than half
of the people eligible for its assistance.’” Increas-
ing funding to WIC is a practical way to improve
the heaith of our infants.

6. Improve Availability of Knowledge
About Medicaid And Other Programs.

While the above suggestions would alleviate
many of the financial problems associated with ac-
cess to prenatal care, expanding the Medicaid
budget to allow for education a .d case-finding
could eliminate most of the remaining barr&

As the GAO and the Institute of Medicine!
report, level of education, minority status, age,
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marital status, and geographic location are all bar-
riers to care. Better education about available
prenatal care services and case-finding would al-
leviate much of the impact of these barriers.

B. States Which Have Already
Implemented Successful Prenatal Care
Programs On Their Own.

Several states have created prenatal care access
programs which have had notable success in
reducing infant mortality rates and increasing
rates of adequate prenatal care. These programs
could serve as models for a federal program, or at
ieas as guidelires as to which aspects of the
federa: health care assistance programs need the
most immediate restructuring.

1. Massachusetts’ Healthy Start Program

The Massachusetts program, Healthy Start, is
basically a supplement to existing programs
wh ™ ensures that even those women who do not
have insu ace or other financial resources for
health care, have access to prenatal medical care.
Massachusetts had already opted to expand its
Medicaid coverage of pregnant women up to 185
percent of the poverty level. It further expanded
its coverage by providing prenatal care for unin-
sured women up to 200 percent of the poverty
level. It includes expanded access to WIC, an ac-
celerated application procedure (eliminating long
waits for the processing of Medicaid applica-
tions), intensive case management, and nutrition
counseling. Any uninsured woman who has a
family income of up to 200 percent of the poverty
level may enroll; a woman who may also be
eligible for Medicaid is required to apply for it,
but in the meantim%, she is covered by the Heal-
thy Start Program.!

The results of the Massachusetts program are
impressive. Since 1985, over 16,000 women have
participated in Healthy Start. The infant mortality
rate dropped 14 perceat in one year, going from
8.4 in 1986 to 7.2 in 1987.187 The drop in the
black infant mortality rate was even more
dramatic, going from 19.7 to 15.5,188 & decrease

]

of 21 percent. The Institute of Medicine reported
that "[t]he program is noteworthy for emphasizing
expansion of the range of sites, including private
providers gghere low income women can receive
services."

The Massachusetts program is also noteworthy
because it is one of the few state initiatives which
attacked the problem of restricted access to care
by reducing financial barriers. Many states, con-
cerned with tight budgets, have attempted to
approach the problem in ways which are initially
less costly. Massachusetts, however, has had
substantial success with the program, and the In-
stitute of Medicine has commented that "initial
evaluation suggests that this is a promisig
approach to reaching high-risk women."

2. California’s Obstetrical Access
Program.

California also designed a program to provide
enhanced prenatal care and to improve access to
prenatal care in underserved areas.””" In the late
1970s, California discovered that, although much
of the disadvantaged population was already
covered by Medi-Cal (California’s Medicaid
program), prevailing rates of low reimbursement
for maternal health services precluded physicians
from providing prenatal care. As a result, an in-
creasing number of nedi-Cal and oiner low-
income women were unable to obtain care
because theg couldn’t fiad a physician who would
treat them.!®? Consequently, the main thrust of
the California Obstetrical Access program was to
eliminate inadequate Medicaid reimbursements as
an obstacle to finding a prenatal care provider.

The California program was a pilot program.
It expanded the pool of available psenatal care
providers by rcimbursing health departments and
other qualified health care providers f%r maternity-
related services on a capitation basis.”* 1t was
clearly meant as a supplement to the existing
system; the services were provided to women
who already qualifl'sgi for Medi-Cal or other low-
income assistance.

The results were encouraging. Mothers who par-
ticipated in the Ob/Access program had a low
birthweight rate that was 33 percent less than for
a Medi- Cal matched group of mothers.'”® The
program also resulted in higher numbers of
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women recciving adequate prenatal care.?? Al-
though the cost of providing enhanced medical
care to pregnant women was 5.0 percent higher
than the average cost of care provided under the
current Medi-Cal program, the cost-benefit rg&io
was between 1.7 and 2.61 for the short run,}

Long-term benefits could be even grf:ater.199

These are just two of the state programs which
have successfully reduced infant mortality and
low birthweight through expanded access to prena-
tal care.”" Their success at reducing some of the
primary barriers to care--financial difficulties and
inadequate system capacity--while maintaining a
cost-effective program should be a cue to the
makers of national health care policy that reforms
in the s*stem are both required and possible.

St programs which have been successful
have generally targeted both financial and non-
economic barriers to care. The Institute of
Medicine comments that because there are multi-
ple and diverse obstacles to prenatal care (i.e.,
financial problems, social isolation, problems
with transportation; negative institutional prac-
tices, particular social and/or cultural attitudes
toward health and prenatal care, etc.),

"it is unlikely that any single corrective
step, such as removing financial barriers
to care, would solve all the access
problems for [women whu receive insuffi-
cient care]. The data suggest that a variety
of interventions are necded, aimed as
much at basic social functioning as at
economic status."

Such observations underscore the need for fed-
eral attention to the initiatives of individual states
and other areas to increase access to prenatal
care. While eliminating most financial barriers to
care by raising Medicaid is a primary goal in
order to insure universal access to prenatal care,
it is not the sole solution to this complex
problem.

Lucation-specific initiatives such as the
Massachusetts and California programs need to be
created and guaranteed continuous federal support
in other states. White programs which are marked
for reducing the noneconomic barriers often need
to be specific to a particular state or area, the
availability of such programs needs to be nation-
wide. The federal government must take ad-
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vantage of opportunities to fund, subsidize, create
models for and otherwise encourage programs in
every state to address the problems of nonfinan-
cial barriers to care. The state-by-state disparities
in degree of access to care must be eliminated.

One problem with many state programs is that
public support and funds for them are not long-
lived or constant enough tg iinprove access to
prenatal care permanently. 02 Also, from a civil
rights perspective, programs which are successful
in reducing the disparity in utilization of care be-
tween black and white women should be ex-
amined for implementation of similar programs
on a federal level. Every woman in every state
needs such comprehensive programs, not just the
women who are lucky enough to live iu particular
states, bave a particular skia color, or a particular
income level.

B. The Long-Term Solutions

The Institute of Medicixb%’s Committee to Study
Outreach for Pronatal Care’> has done an exhaus-
tive study on the subject of improving access to
prenatal care for omen. As summarized below,
they have suggested several long-term solutions
which would permanent! expand access to ade-
quate prenatal care to all women.

First, the nation must commit itself to providing
¢’/ women with comprehensive prenatal care.
Access to adequate care should not be considered
a convenience or privilege for \he affluent.

Leaders of our country from all sectors, public
and private, must strive to make this a clear
priority for the nation.

In order to accomplish this, we must implement
a health care program for pregnant women which
closes the gaps in our current system. Suci a
program must include fundamenta” -eforms and
improvements, not incremental changes, in the
nature of the present system.

Such a program would have to incorporate
several different improvements in order to be
effective. The pool of available providers of
maternity care must be expanded. The program
and the types of benefits it provides must be well-
publicized in all geographic areas. Also, the
systeis <hould have an effective and efficient
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maintenance and evaluation mechan.sm. Constant
monitoring of program performance and possible
unmet maternity needs is critical in order to en-
sure complete access to prenatal care for all
women.

Finally, it is crucial for the nation to reform
the present systems of health insurance, medical
malpractice insurance, and medical costs in
general. The fact that the cost of wzdicine is
spiraling upward ii this country is responsible for
many of the factors which create obstacles to ob-
taining prenatal care for women. The above
recommendations provide a comprehensive
blueprint for the direction we must take in for-
mulating national health care policy in the future
in order to insure adequate care for all women,
regardless of income level or skin color.

This nation cannot continue to
compete andprosper in the global
arena when more than one-fifth of

our children live in poverty and

grow up in ignorance. And if the
nation cannot compete, it cannot
lead

Vill. Conclusions

The lack of accessibility to prenatal care for
many women in our society is a problem of vital
importance to the future of our nation. The in-
ability of poor and minority women in our society
10 obtain care has serious, long-term ramifications
for the physical and spiritual health of our nation.
In the past eight years, the Reagan admini-
stration’s relentiess crusade to cut the budget for
domestic social policies without regard to the
financial consequences has produced a situation
in which America will spend more money than
was "saved" by slashing federal health funding, at
least in terms of prenatal care. Additionally,
despite the fact the president’s polic s have ad-
versely affected blacks and other m orities in dis-
proportionate numbers, no federal effort has been
put into alleviating this additional burden that
minorities must bear. This sad fact

becomes tragic when one considers that more
money could be saved by correcting the causes
for these burdens than by ignoring or aggravating
them.

Even if the Reagan administration actually had
no responsibility for the sudden deterioration in
maternal and infant health in the early 1980s,
there still remains the fact that the United States
has relatively poor rates of prenatal care use, low
birthweight, and infant mortality. This deteriora-
tion in maternal and infant health, so crucial to
our nation’s future, has been ignored for the past
eight years. Now, it weighs heavily upon the na-
tion and each individual to effect some sort of
change in these policies of apathy and neglect.

It is crucial to recognize that our actions now
will have long-term effects. The present state of
the health of America’s children is deteriorating
and that is cause for much alarm. Recently, the
Committee for Economic Development released a
report in which 225 corporate executives and
university presidents expressed our national self-
interest in investing in children:
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This nation cannot continue to compete
and prosper in the global arena when more
than one-fifth of our children live in pover-
ty and grow up in ignorance. And if the
nation cannot compete, it cannot lead. If
we continue to squander the talents of mil-
lions of our children America will become
a nation of limited human potential.
America must become g land of oppor-
tunity--for every child.?

Providing prenatal care to all women wili not
solve all the problems of poverty and ignorance
in this country. Nor will it erase or eliminate the
considerable racial inequalities which exist in our
society. Yet it would substantially increase the
chances of each child to participate in this "land
of opportunity.” Fortunately, because providing
prenatal care to all women is a cost-effective
proposition, no one loses if care is available to
all. Moreover, everyone benefits.

The underlying problem is that the health care
system for pregnant women is not comprehensive.
It provides coverage to only certain women, and
even then, the result is a patchwork of benefits. It
has been shown that poor and minority women
are usually at the highest risk for problem preg-
nancies. Yet these women are the least iikely to
receive adequate care. They, obviously, have fal-
len through a hole in our country’s social "safety
net." In its study of the problems with access to
prenatal care, the Institute of Medicine summed
up the fundamental problem with our prenatal
care system as follows:

The data and program experience
reviewed by the Committee reveals a
maternity system that is fundamentally
flawed, fragmented, and overly compiex.
Unlike many European nations, the
United States has no direct, straightfor-
ward system for making matemnity ser-
vices easily accessible. Although
well-insured, affluent women can be
reasonably ce of receiving ap-
propriate health care during pregnancy
and childbirth, many other women cannot
share this expectation. Low-income
women, women who are uninsured or un-
derinsured, teenagers, inner-city and rural
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residents, certain minority group members.

and other high-risk populations . . . are like-
ly to experience significant problems in
obtaining necessary maternity services.2%

In other words, there are large gaps in the health
care system as regards the care provided to preg-
nant women.

There is growing sentiment among members of
health care and insurance officials that the
problems confronting these industries and our na-
tion require a federal solution. Cestainly, passing
the responsibility for health care costs onto the
states has only served to further fragment
Medicaid’s "safety net." Making outright cuts in
the federal health budget, as opposed to address-
ing the actual causes for medical cost inflation,
kas hurt more than it has helped.

Unfortunately, im:ucdiate reductions in federal
spending are often more politically popular than
developing comprehensive solutions to the
problems with rising mcdical costs. As concerns
our nation, the need for basic reform in the sys-
tem comes at a time when pressures to reducz the
deficit, combined with promises not to raise
taxes, increase political pressure to reduce spend-
ing. Those in control of our national health policy
need to forgo immediate political gratification in
order to insure a healthy future for our nation.
The results would be saved lives, saved money,
and a mitigation of racial inequality.
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Percentage of Babies Born to Women Receiving
First Trimester Care, by Race, U.S., 1969-1985

Year All Races White Black
1969 68.0 72.4 42.7
1970 67.9 72.4 44.3
1971 68.6 73.0 46.6
1972 69.4 73.6 49.0
1973 70.8 74.9 51.4
1974 72.1 75.9 53.9
1975 72.3 75.9 55.8
1976 73.5 76.8 57.7
1977 74.1 77.3 59.0
1978 74.9 78.2 60.2
1979 75.9 79.1 61.6
1980 76.3 79.3 62.7
1981 76.3 79.4 62.4
1982 76.1 79.3 61.5
1983 76.2 79.4 61.5
1984 76.5 79.6 62.2
1985 76.2 79.4 61.8

Source: National Center for Health Statistics.
As cited in Children'’'s Defense Fund, A Children’s Defense
Budget FY 1989 257 (1988).
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Percentage of Babies Born to Women Receiving Late
or No Prenatal Care, by Race, U.S., 1969-1985

Year ‘All Races White Black
1969 8.1 6.3 18.2
1970 7.9 6.2 16.6
1971 7.2 5.8 14.6
1972 7.0 5.5 13.2
1973 6.7 5.4 12.4
1574 6.2 5.0 11.4
1975 6.0 5.0 10.5
1976 5.7 4.8 9.9
1977 5.6 4.7 9.6
1978 5.4 4.5 9.3
1979 5.1 4.3 8.9
1980 5.1 4.3 8.8
1981 5.2 4.3 9.1
1982 5.5 4.5 9.6
1983 5.6 4.6 9.7
1984 5.€ 4.7 9.6
1985 5.7 4.7 10.0
Late care is defined as starting in the third trimester.
Source: National Center for Health Statistics. As cited in
Children'’s Defense Fund, A Children's Defense Budget FY 1989 257
(1988).
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Percent of Births by Adeguacy of

Mother’s Prenatal Care, White, 1985
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Adequate Care
State

Connecticut
Massachusetts
New Hampshire
Mississippi
Iowa
Wisconsin
Maryland
Rhode Island
North Carolina
Michigan
Ohio
Virginia
Kansas
Louisiana
Missouri
Maine
New Jersey
Alabama
Georgia
Pennsylvania
Nebraska
Washington
Illinois
Montana
Indiana
Delaware
Tennessee
Minnesota
Utah
Colorado
District of
Columbia
Wyoming
Kentucky
Oregon
Hawaii
Nevada
Idaho
South Carolina

Alaska

South Dakota
Arkansas
North Dakota
Ne